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RULES  AND  REGULATIONS 


Title  20— EMPLOYEES’ 
BENEFITS 

Chapter  III — Social  Security  Adminis¬ 
tration,  Department  of  Health,  Edu¬ 
cation,  and  Welfare 

(Regs.  10,  fiirtber  amended] 

PART  410— FEDERAL  COAL  MINE 
HEALTH  AND  SAFETY  ACT  OF  1969, 
TITLE  IV— BLACK  LUNG  BENEFITS 
(1969 - ) 

Miscellaneous  Amendments 

On  September  2.  1972,  there  was  pub¬ 
lished  in  the  Federal  Register  (37  F.R. 
18002)  a  notice  of  proposed  rule  making 
with  proposed  amendments  of  regula¬ 
tions  No.  10  of  the  Social  Security  Ad¬ 
ministration,  20  CFR  Part  410,  pursuant 
to  the  provisions  of  the  Black  Lung  Bene¬ 
fits  Act  of  1972  (Pli.  92-303,  86  Stat. 
150) ,  which  amends  title  IV  of  the  Fed¬ 
eral  Coal  Mine  Health  and  Safety  Act  of 
1969  (Pli.  91-173;  83  Stat.  792  et  seq.; 
30  U.S.C.  901  et  seq.).  After  considera¬ 
tion  of  all  comments  submitted  by  in¬ 
terested  parties,  those  amendments  as 
proposed  are  hereby  adopted,  subject  to 
the  following  changes: 

1.  Paragraph  410.110(o)  is  revised  to 
add  “coal  workers’  pneumoconiosis’’  to 
the  list  of  specific  impairments  included 
in  the  definition  of  the  term  “pneumoco¬ 
niosis.’’  The  definition  also  makes  it  clear 
that  the  term  “pneum(x:oniosis’’  Includes 
any  chronic  respiratory  or  pulmonary 
disease  when  the  conditions  are  met  for 
the  application  of  the  presumption  pre¬ 
scribe  in  section  411(c)  (4)  of  the  Act, 
and  smy  respirable  disease  when  the  con¬ 
ditions  are  met  for  the  application  of  the 
presumption  in  section  411(c)  (2)  of  the 
Act. 

2.  The  statement  in  S  410.240(b)  that 
a  claimant’s  failure  to  submit  requested 
evidence  shall,  by  itself,  be  a  basis  for 
determining  that  the  conditions  of  eligi¬ 
bility  have  not  been  met,  has  been  de¬ 
leted. 

3.  Section  410.240(h)  is  revised  to  in¬ 
clude  a  provision  that  a  claimant’s 
failure  to  contact  the  Administration  be¬ 
fore  a  medical  expense  is  incurred  is  not 
a  bar  to  subequent  reimbiursement  for  a 
reasonable  medical  exi>ense. 

4.  A  provision  is  added  to  i  410.340  to 
Include  steprelationshlps,  relationships 
of  the  half-blood,  and  those  by  adoption, 
in  determining  who  is  a  parent,  brother, 
or  sister.  This  is  consistent  with  the 
general  approach  to  determinations  of 
relationship  under  title  II  of  the  Social 
Security  Act. 

5.  Section  410.414(c)  is  revised  to  in¬ 
clude  the  medical  tests  listed  in  the  Act 
in  the  meaning  of  the  term  “other  rele¬ 
vant  evidence.’’  ’The  X-ray  test  is  pro¬ 
vided  for  in  S  410.414(a)  and  is  therefore 
omitted  from  this  paragraph.  The  same 
change  is  made  in  S  410.454(c) . 

6.  Sections  410.418  (a)(1)  and  (a)(2) 
have  been  redesignated  as  paragraphs 

(a)  (2)  and  (3)  and  a  new  paragraph 
(a)  (1)  provides  that  diagnosis  of  pneu¬ 


moconiosis  by  X-ray  may  be  classified 
according  to  the  ILO-U/C  International 
Classification  of  Radiographs  of  Pneu¬ 
moconioses,  1971. 1711$  agrees  with  latest 
medical  practices.  However,  until  full 
dissemination  of  the  1971  classification 
is  made,  classification  may  continue  to 
be  made  under  the  ILO  and  UlCC/Cin- 
cinnati  Classifications.  A  similar  provi¬ 
sion  is  made  in  §  410.428(a)  (1). 

7.  A  provision  is  added  to  §  410.418(b) 
clarifying  that  a  report  of  biopsy  or 
autopsy  is  accepted  as  evidence  of  com¬ 
plicated  pneumoconiosis  if  the  histolog¬ 
ical  findings  show  simple  pneumoconiosis 
and  progressive  massive  fibrosis. 

8.  Section  410.426(a)  is  revised  to  in¬ 
clude  a  statement  that  the  criteria  for 
determining  total  disability  in  §  410.426 
recognized  that  an  impairment  in  the 
transfer  of  oxygen  from  the  lung  alveoli 
to  cellular  level  can  exist  in  an  individ¬ 
ual  even  though  his  chest  X-ray  or 
ventilatory  function  tests  are  normal. 
The  same  statement  had  been  made  in 
S  410.490,  which  contains  the  Interim 
adjudicatory  rules  for  certain  claims  filed 
before  July  1,  1973. 

9.  Section  410.426(c)  is  revised  to 
show  that  the  decision  that  a  chrcmic 
respiratory  or  pulmonary  impairment  is 
medically  the  equivalent  of  the  values 
specified  in  { 410.426(b)  is  based  on 
medically  accepted  clinical  and  labora¬ 
tory  diagnostic  techniques  including  a 
medical  judgment  furnished  by  a  i^ysi- 
cian  designated  by  the  Administrati<m. 
This  is  consistent  with  a  similar  pro¬ 
vision  previously  included  in  S  410.424 

(b)  and  with  prior  regulations  published 
subsequent  to  the  enactment  of  the  F^- 
eral  Coal  Mine  Health  and  Safety  Act 
of  1969. 

10.  Section  410.426(d)  is  revised  to 
clarify  that  when  evidence  obtained  as 
a  result  of  ventilatory  or  physical  per¬ 
formance  tests  does  not  establish  that 
the  miner  is  imder  a  disability,  other 
relevant  evidence  may  nevertheless 
establish  that  he  is  totally  disabled 
within  the  meaning  of  the  Act.  The  re¬ 
vision  also  makes  clear  that  the  severity 
of  the  impairment  thus  established  pre¬ 
vents  him  not  only  from  doing  his  pre¬ 
vious  work  but  also,  considering  his  age, 
education,  and  work  experience,  prevents 
him  from  engaging  in  comparable  and 
gainful  work. 

11.  Section  410.428(b)  is  revised  to 
provide  that  X-rays  shall  be  of  suitable 
quality  for  proper  classification  of  the 
pneumoconioses  and  for  the  obtaining  of 
additional  films,  if  necessary,  for  that 
purpose. 

12.  Section  410.430  is  revised  to  pro¬ 
vide  a  cautionary  note  against  the  use 
of  nebulized  broncho-dilators  in  venti¬ 
latory  studies  if  the  use  is  con¬ 
traindicated. 

13.  Section  410.432(b)  is  revised  to 
provide  that  the  date  specified  for  a 
medical  examination  may  be  extended 
at  the  miner’s  request  for  good  cause. 

14.  New  f  410.432(c)  is  added  to  pro¬ 
vide  procedures  on  “due  process.”  Be¬ 
fore  a  determination  is  made  that  a 
miner's  disability  has  ceased,  he  is  given 
notice  and  an  c^portunity  to  present 
evidence  from  sources  of  his  own  choos¬ 


ing,  as  well  as  arguments  and  conten¬ 
tions,  that  his  disability  has  not  ceased. 

15.  Section  410.462(b)  is  revised  to  de¬ 
leted  the  qualification  that  another 
chronic  disease  of  the  limg  must  have 
characteristics  which  are  not  inconsist¬ 
ent  with  the  diagnosis  of  pneumoconio¬ 
sis.  ’This  makes  the  regulation  consistent 
with  the  provisions  in  the  prior  regulation 
§410.415  dealing  with  the  presumption 
relating  to  respirable  diseases  in  surviv¬ 
ors’  claims. 

16.  Section  410.471  is  revised  to  pro¬ 
vide  that  appropriate  account  shall  be 
taken  of  the  length  of  time  the  miner’s 
physician  treated  the  miner. 

17.  New  1 410.490  (d)  and  (e)  have 
been  added  to  the  interim  adjudicatory 
rules  contained  in  §  410.490.  Paragraph 
(d)  provides  that  any  claim  initially  ad¬ 
judicated  under  the  interim  rules  will, 
if  the  claim  is  for  any  reason  thereafter 
readjudicated,  be  readjudicated  under 
the  same  rules.  Paragraph  (e)  provides 
that  an  individual  who  is  not  found  total¬ 
ly  disabled  due  to  pneumoconiosis  under 
the  interim  rules  will  have  his  claim  con¬ 
sidered  under  the  permanent  rules  set 
out  in  §§  410.412  to  410.462. 

18.  Paragraph  (1)  in  the  appendix  has 
been  deleted  and  paragraphs  (2),  (3), 
and  (4)  redesignate  as  paragraphs  (1), 
(2),  and  (3)  respectively. 

19.  New  paragraph  (1)  in  the  ap¬ 
pendix  is  revised  to  provide  that  the 
test  for  arterial  oxygen  tension  at  rest 
may  be  performed  sitting  or  standing  as 
well  as  during  exercise. 

20.  Minor  editorial  and  clarifying 

changes  are  msMle  in  §§  410.110(a),  410.- 
211(b),  410.212(a),  410.213(b),  410.213 

(c),  410.428(a),  410.240(h),  410.370(c),  . 

410.393(a),  410.401(b),  410.401(c),  410.- 
410(C),  410.414(a),  410.418(C)  .  410.424 
(a),  410.424(b),  410.426(d).  410.432(a), 
410.454(a).  410.462(a).  410.472,  410.475, 
410.476(b),  410.490(a),  410.490(b),  the 
Appendix  to  Subpart  D,  §§  410.561e(k), 
410.584,  410.610(m),  410.615(b).  410.670b 
(c),  and  410.670b(d). 

Because  of  the  statutory  requirement 
that  final  regulations  be  published  in 
the  Federal  Register  on  or  before  Sep¬ 
tember  30.  1972,  and  the  resultant  brief 
time  available  to  interested  parties  to 
conunent,  the  Department  will  continue 
to  consider  any  data,  views,  or  arguments, 
pertaining  to  said  regulations  which 
have  been  submitted  before  or  after 
September  20,  1972,  for  the  purpose  of 
any  future  modification  or  additions 
thereof.  All  Interested  parties  who  sub¬ 
mit  or  have  submitted  comments  will 
be  notified  individually  of  the  Depart¬ 
ment’s  reactions  thereto. 

(Secs.  401-426,  83  Stat.  792,  as  amended,  M 
Stat.  ISO;  80  U.S.C.  901  et  seq.) 

Effective  date.  These  regulations  as  set 
forth  below  shall  be  effective  on  publi¬ 
cation  in  the  Federal  Register  (9-30- 
72).  • 

Dated:  September  26,  1972. 

Robert  M.  Ball,  , 

Commissioner  of  Social  Security.  ^ 

Approved;  September  27,  1972.  r 

Elliot  L.  Richardson,  r 

Secretary  of  Health,  Education, 
and  Welfare. 
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Part  410  of  Chapter  m  of  title  20  is 
amended  as  follows: 

1.  In  §  410.101,  the  material  preceding 
paragraph  (a)  and  paragraphs  (c)  and 
.  ( e )  ai'e  revised  to  read  as  follows : 

§  110.101  Introduction. 

The  regulations  in  this  Part  410  (Reg¬ 
ulation  No.  10  of  the  Social  Security 
Administration)  relate  to  the  provisions 
of  Part  B  (Black  Lung  Benefits)  of  title 
IV  of  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969,  as  enacted  De¬ 
cember  30,  1969,  as  amended  by  the 
Black  Lung  Benefits  Act  of  1972,  and  as 
may  hereafter  be  amended.  The  regula¬ 
tions  in  this  part  are  divided  into  the 
following  subparts  according  to  subject 
content: 

•  «  •  *  ♦ 

<c»  Subpart  C  of  this  part  describes 
the  relationship  and  dependency  require¬ 
ments  for  widows,  children,  parents, 
brothers,  and  sisters,  and  relationship 
and  dependency  requirements  which  af¬ 
fect  the  benefit  amounts  of  entitled 
miners  and  widows. 

*  *  «  •  « 

(e)  Subpart  E  of  this  part  relates  to 
payment  of  benefits,  payment  periods, 
benefit  rates  and  their  modification, 
representative  payees,  and  overpay¬ 
ments  and  underpayments. 

«  •  ♦  »  * 

2.  In  S  410.110,  paragraphs  (a»,  <b>, 
(j».  <k),  (o),  (p),  and  (r)  are  revised 
to  read  as  follows: 

§  1  l().l  10  General  cle(lniliull^  and  tl^e  nf 
leriiiK. 

For  purposes  of  this  part,  except  where 
the  context  clearly  Indicates  otherwise, 
the  following  definitions  apply : 

(a)  “The  Act,"  means  the  Federal 
Coal  Mine  Health  and  Safety  Act  of  1969 
(Public  Law  91-173),  enacted  Decem¬ 
ber  30,  1969,  as  amended  by  the  Black 
Lung  Benefits  Act  of  1972  (Public  Law 
92-303),  enacted  May  19,  1972,  and  as 
may  hereafter  be  amended. 

(b>  “Benefit”  means  the  black  lung 
benefit  provided  under  Part  B  of  title  IV 
of  the  Act  to  coal  miners,  to  surviving 
widows  of  miners,  to  the  surviving  child 
or  children  of  a  miner,  or  of  a  widow  of  a 
miner,  to  the  surviving  dependent  parent 
or  parents  of  a  miner,  and  to  the  surviv¬ 
ing  dejjendent  brother(s)  or  sister(s)  of 
a  miner. 

*  *  •  •  * 

<  j )  “Miner”  or  “coal  miner”  means  any 
individual  who  is  working  or  has  worked 
as  an  employee  in  a  coal  mine,  performing 
functiems  in  extracting  the  coal  or  pre¬ 
paring  the  coal  so  extracted. 

(k)  “The  Nation’s  coal  mines”  c(Hn- 
prise  all  coal  mines  as  defined  in  para¬ 
graph  (h)  of  this  section  located  in  a 
State  as  defined  in  paragraph  (1)  of  this 
section. 

•  *  •  •  * 

(o)  “Pneumoconiosis”  means:  (1)  A 
chronic  dust  disease  of  of  the  lung  arising 
out  of  employment  in  the  Nation’s  coal 
mines,  and  Includes  coal  workers’  pneu¬ 
moconiosis,  anthracosUicosis,  anthra- 


cosis,  anthrosilicosis,  massive  pulmonary 
fibrosis,  progressive  massive  fibrosis,  sili¬ 
cosis.  or  silicotuberculosis,  arising  out  of 
such  employment. 

For  purposes  of  this  subpart,  the  term 
also  includes  the  following  conditions 
that  may  be  the  basis  for  application  of 
the  statutory  presumption  of  disability 
or  death  due  to  pneumoconiosis  under 
the  circumstances  prescribed  in  section 
411(c)  of  the  Act: 

(2)  Any  other  chronic  respiratory  or 
pulmonary  impairment  when  the  con¬ 
ditions  are  met  for  the  application  of  the 
presumption  described  in  S  410.414(b) 
or  5  410.454(b) .  and 

(3)  Any  respirable  disease  when  the 
conditions  are  met  for  the  application  of 
the  presumption  described  in  §  410.462. 

(p)  A  “workmen’s  compensation  law” 
means  a  law  providing  for  payment  of 
compensation  to  an  employee  (and  his 
dependents)  for  injury  (including  occu¬ 
pational  disease)  or  death  suffered  in 
connection  with  his  employment.  A  pay¬ 
ment  fimded  wholly  out  of  gi)ncral  reve¬ 
nues  and  paid  (without  regard  to  in- 
sui*ance  principles)  solely  on  account  of 
the  financial  need  of  the  miner  and  his 
family,  shall  not  be  considered  a  payment 
under  a  “workmen’s  compensation  law.” 
«  *  «  *  « 

(r)  “Beneficiary”  means  a  miner  or  a 
surviving  widow,  child,  parent,  brother, 
or  sister,  who  is  entitled  to  a  benefit  as 
defined  in  paragraph  (b)  of  this  section. 

3.  Following  $  410.120,  a  new  8  410.130 
is  added  to  read  as  follows : 

§  110.1.30  IVriiML  of  limilulidi)  <  iiiliiig 
<tii  noiiworkdiiys. 

Where  any  provision  of  Part  B  of  title 
IV  of  the  Act,  or  any  provision  of  an¬ 
other  law  of  the  United  States,  relating 
to  or  changing  the  effect  of  Part  B,  or 
any  regulation  of  the  Secretary  issued 
under  Part  B.  provides  for  a  period  with¬ 
in  which  an  act  is  required  to  be  done 
which  affects  eligibility  for  or  the  amoimt 
of  any  benefit  or  payment  under  this 
part  or  is  necessary  to  establish  or  pro¬ 
tect  any  right  imder  this  part,  and  such 
period  ends  on  a  Saturday,  Simday,  or 
Federal  legal  holiday,  or  on  any  other 
day  all  or  part  of  which  is  declared  to 
be  a  nonworkday  for  Federal  employees 
by  statute  or  Executive  order,  then  such 
act  shall  be  considered  as  done  within 
such  period  if  it  is  done  on  the  first  day 
thereafter  which  is  not  a  Saturday,  Sim¬ 
day,  or  legal  holiday,  or  any  other  day 
all  or  part  of  which  is  declared  to  be  a 
nonworkday  for  Federal  employees  either 
by  statute  or  Executive  order.  For  pur¬ 
poses  of  this  section,  the  day  on  which 
a  period  ends  shall  Include  the  final  day 
of  any  extended  period  where  such  ex¬ 
tension  is  authorized  by  law  or  by  the 
Secretary  pursuant  to  law.  Such  exten¬ 
sion  of  any  period  of  limitation  does 
not  apply  to  periods  during  which  bene¬ 
fits  may  be  paid  for  months  prior  to  the 
month  a  claim  for  such  benefits  is  filed 
(see  §  410.226). 

4.  Section  410.200  is  revised  to  read 
as  follows: 


§  4 10.200  T> pc!i  uf  Itrnoliu ;  general. 

(a)  Part  B  of  title  IV  of  the  Act  pro¬ 
vides  for  the  payment  of  periodic 
benefits: 

(1)  To  a  miner  who  is  determined  to 
be  totally  disabled  due  to  pneumo¬ 
coniosis  ;  or 

(2)  To  the  widow  or  child  of  a  miner 
who  was  entitled  to  benefits  at  the  time 
of  his  death,  who  is  determined  to  have 
been  totally  disabled  due  to  pneumo¬ 
coniosis  at  the  time  of  his  death,  or 
whose  death  was  due  to  pneumoconiosis : 
or 

(3)  To  the  child  of  a  widow  of  a 
miner  who  was  entitled  to  benefits  at 
the  time  of  her  death;  or 

(4)  To  the  surviving  dependent  par¬ 
ents,  or  the  surviving  dependent  brothers 
or  sisters,  of  a  miner  who  is  determined 
to  have  been  entitled  to  benefits  at  the 
time  of  his  death,  or  who  was  totally 
disabled  due  to  pneumoconiosis  at  the 
time  of  his  death,  or  whose  death  was 
due  to  pneumoconiosis. 

(b)  The  following  sections  of  this  sub¬ 
part  set  out  the  conditions  of  entitle¬ 
ment  to  benefits  for  a  miner,  a  widow, 
child,  parent,  brother,  or  sister;  describe 
the  events  which  terminate  or  preclude 
entitlement  to  benefits  and  the  proce¬ 
dures  for  filing  a  claim ;'  and  prescribe 
certain  requirements  as  to  evidence.  Also 
see  Subpart  C  of  this  part  for  regula¬ 
tions  relating  to  the  relationship  and 
dependency  requirements  applicable  to 
claimants  for  benefits  as  a  widow,  child, 
parent,  brother,  or  sister,  and  to  bene¬ 
ficiaries  with  dependents. 

5.  In  §  410.201,  paragraph  (c)  is  re¬ 
vised  to  read  as  follows: 

§  110.201  Goii(lilioii>i  of  ciiiiiloiiu'iil : 
miner. 

An  individual  is  entitled  to  benefits  if 
such  individual : 

«  •  #  •  • 

(c)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  of 
§8  410.220-410.234. 

6.  In  8  410.202,  paragraphs  (b)  and 
( c )  are  revised  to  read  as  follows : 

§  410.202  Diirtilioii  uf  entillement: 
miner. 

•  •  •  •  • 

lb)  The  last  month  for  which  such 
individual  is  entitled  to  such  benefit  is 
the  month  before  the  month; 

( 1 )  In  which  the  miner  dies  ( see,  how¬ 
ever,  8  410.226) ;  or 

(2)  In  no  part  of  which  the  miner  is 
under  a  disability. 

(c)  A  miner’s  entitlement  to  benefits 
imder  Part  B  of  title  IV  of  the  Act  which 
is  based  on  a  claim  which  is  filed  (see 
8  410.227)  after  June  30. 1973,  and  before 
January  1,  1974,  shall  terminate  on  De¬ 
cember  31,  1973,  unless  sooner  termi¬ 
nated  under  paragraph  (b)  of  this 
section. 

7.  Section  410.210  is  revised  to  read 
as  follows: 
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§  410^10  Conditions  f»f  entitlement; 
widow  or  surviving  divorced  wife* 

An  individual  Is  entitled  to  benefits  11 
such  individual: 

(a)  Is  the  widow  (see  §  410.320)  or 
surviving  divorced  wife  (see  §  410.321) 
of  a  miner  (see  S  410.110(J) ) ; 

(b)  Is  not  married  (or,  for  months 
prior  to  May  1972,  had  not  remarried 
since  the  miner’s  death) ; 

(c)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  of 
§§  410.220-410.234; 

(d)  Was  dependent  on  the  miner  at 
the  pertinent  time  (see  §  410.360  or 
i  410.361) :  and 

(e)  The  deceased  miner; 

(1)  Was  entitled  to  benefits  at  the 
time  of  his  death;  or 

(2)  Died  before  January  1. 1974,  and  it 
is  determined  that  he  was  totally  dis¬ 
abled  due  to  pneumoconiosis  at  the  time 
of  his  death,  or  that  his  death  was  due 
to  pneumoconiosis  (see  Subpart  D  of  this 
part). 

8.  Section  410.211  is  revised  to  read  as 
follows: 

§410.211  Duration  of  entitlrment ; 
widow  or  surviving  divorced  wife. 

(a)  An  individual  is  entitled  to  bene¬ 
fits  as  a  widow,  or  as  a  surviving  divorced 
wife,  for  each  month  beginning  with  the 
first  month  in  which  all  of  the  conditions 
of  entitlement  prescribed  in  S  410.210  are 
satisfied. 

(b)  The  last  month  for  which  such  in¬ 
dividual  is  entitled  to  such  benefit  is  the 
month  before  the  month  in  which  cither 
of  the  following  events  first  occurs: 

(1)  The  widow  or  surviving  divorced 
wife  marries;  or 

(2)  The  widow  or  surviving  divorced 
wife  dies;  or 

(3)  Where  the  individual  qualifies  as 
the  widow  of  a  miner  under  §  410.320(d) , 
she  ceases  to  qualify  as  provided  therein. 

9.  Following  §  410.211,  new  §§  410.212, 
410.213,  and  410.214  are  added  to  read  as 
follows: 

§410.212  Conditions  of  entitlement; 
chUd. 

(a)  An  individual  is  entitled  to  bene¬ 
fits  if  such  individual: 

(1)  Is  the  child  or  stepchild  (see 
§  410.330)  of  (i)  a  deceased  miner  (see 
§410.110(J))  or  (ii)  of  the  widow  of  a 
miner  who  was  entitled  to  benefits  at  the 
time  of  her  death  (see  §§  410.210  and 
410.211) ; 

(2)  Has  filed  a  claim  for  benefits  in 
accordance  with  the  provisions  of 
§§  410.220-410.234; 

(3)  Meets  the  dependency  require¬ 
ments  in  S  410.370; 

(4)  If  a  child  of  a  miner,  the  deceased 
miner: 

(i)  Was  entitled  to  benefits  at  the  time 
of  his  death,  or 

(ii)  Died  before  January  1,  1974,  and 
his  death  is  determined  to  have  been  due 
to  pneumoconiosis  (see  Subpart  D  of  this 
part) ,  or 

(iii)  Died  before  January  1,  1974,  and 
it  is  determined  that  at  the  time  of  his 
death  he  was  totally  disabled  by  pneumo¬ 
coniosis  (see  Subpart  D  of  this  part) . 


(b)  A  child  is  not  entitled  to  benefits 
for  any  month  for  which  a  widow  of  a 
miner  establishes  oititlement  to  benefits. 

§  410.213  Duration  of  entitlement; 
child. 

(a)  An  individual  is  entitled  to  bene¬ 
fits  as  a  child  for  each  month  beginning 
with  the  first  month  in  which  all  of  the 
conditions  of  entitlement  prescribed  in 
§  410.212  are  satisfied. 

(b)  The  last  month  for  which  such 
individual  is  oititled  to  such  benefit  is 
the  month  before  the  month  in  which 
any  erne  of  the  following  events  first 
occurs: 

(1)  The  child  dies; 

(2)  The  child  marries; 

(3)  The  child  attains  age  18  and, 

(i)  Is  not  under  a  disability  at  that 
time,  and 

(ii)  Is  not  a  student  (as  defined  in 
§  410.370)  during  any  part  of  the  memth 
in  which  he  attains  age  18; 

(4)  If  the  child’s  entitlement  is  based 
on  his  status  as  a  student,  the  earlier  of : 

(!)  The  first  month  during  no  part  of 
which  he  is  a  student,  or 

(ii)  The  month  in  which  he  attains 
age  23  and  is  not  imder  a  disability  at 
that  time  (but  see  S  410.370(c)  (4)  for 
an  exception) ; 

(5)  n  the  child’s  entitlement  is  based 
on  disability,  the  first  month  in  no  part 
of  which  such  individual  is  imder  a 
disability. 

(c)  A  child  whose  entitlement  to  bene¬ 
fits  terminated  with  the  month  before 
the  memth  in  which  he  attained  age  18, 
or  later,  may  thereafter  (provided  he  is 
not  married)  again  become  entitled  to 
such  benefits  upon  filing  application  for 
such  reentitlement,  beginning  with  the 
first  month  in  which  he  files  such  appli¬ 
cation  in  or  after  such  termination  and 
in  which  he  is  a  student  and  has  not 
attained  the  age  of  23. 

§410.214  Conditions  of  enlitlomcnl; 
parent,  brother,  or  sister. 

An  individual  is  entitled  to  benefits  if : 

(a)  Such  individual; 

(1)  Is  the  parent,  brother,  or  sister 
(see  §  410.340)  of  a  deceased  miner  (see 
§410.110(j)); 

(2)  Has  filed  a  claim  for  benefits 
in  accordance  with  the  provisions  of 
§§410.220-410.234; 

(3)  Was  dependent  on  the  miner  at 
the  pertinent  time  (see  §  410.380) ;  and 

(4)  Files  proof  of  support  before 
June  1,  1974,  or  within  2  years  after  the 
miner’s  death,  whichever  is  later,  or  it 
is  shown  to  the  satisfaction  of  the  Ad¬ 
ministration  that  there  is  good  cause 
for  failure  to  file  such  proof  within  such 
period  (see  §  410.216). 

(b)  In  the  case  of  a  brother,  he  also: 

(1)  Is  under  18  years  of  age;  or 

(2)  Is  18  years  of  age  or  older  and  is 
under  a  disability  as  defined  in  section 
223(d)  of  the  Social  Security  Act,  42 
U.S.C.  423(d)  (see  Subpart  P  of  Part 
404  of  this  chapter),  which  began  be¬ 
fore  he  attained  age  18,  or  in  the  case 
of  a  student,  before  he  ceased  to  be  a 
student  (see  §  410.370(c) ) ;  or 

(3)  Is  a  student  (see  §  410.370(c) ) ; 
or 


(4)  Is  under  a  disability  as  defined  in 
section  223(d)  of  the  Social  Security  Act. 
42  U.S.C.  423(d)  (see  Subpart  P  of  Part 
404  of  this  chapter) ,  at  the  time  of  the 
miner’s  death. 

(c)  In  addition  to  the  requirements 
set  forth  in  paragraphs  (a)  and  (b)  of 
this  section,  the  deceased  miner: 

(1)  Was  entitled  to  benefits  at  the 
time  of  his  death;  or 

(2)  Died  before  January  1.  1974,  and 
his  death  Is  determined  to  have  been 
due  to  pneumoconiosis  (see  Subpart  D 
of  this  part) ;  or 

(3)  Died  before  January  1,  1974,  and 
it  is  determined  that  at  the  time  of  his 
death  he  was  totally  disabled  by  pneu- 
mocimiosis  (see  Subpart  D  of  this  part) . 

(d)  Notwithstanding  the  provisions  of 
paragraphs  (a),  (b),  and  (c)  of  this 
section: 

(1)  A  parent  is  not  entitled  to  bene¬ 
fits  if  the  deceased  miner  was  survived 
by  a  widow  or  child  at  the  time  of  his 
death,  and 

(2)  A  brother  or  sister  is  not  entitled 
to  benefits  if  the  deceased  miner  was 
survived  by  a  widow,  child,  or  parent  at 
the  time  of  his  death. 

10.  Section  410.215  is  redesignated 
as  §  410.219  and  new  §§  410.215  and 
410.216  are  added  to  read  as  follows: 

§  410.215  Duration  of  entitlement;  par¬ 
ent,  brother,  or  sister. 

(a)  A  parent,  brother,  or  sister  Is  en¬ 
titled  to  benefits  beginning  with  the 
month  all  the  conditions  of  entitlement 
described  in  §  410.214  are  met. 

(b)  The  last  month  for  which  such 
parent  is  «itltled  to  benefits  is  the  month 
before  the  mtmth  in  which  the  parent 
dies. 

(c)  ’The  last  month  for  which  such 
sister  is  entitled  to  benefits  Is  the  month 
before  the  month  in  which  any  of  the 
following  events  occurs: 

(1)  She  dies; 

(2)  (i)  She  marries  or  remarries;  or 

(ii)  If  already  married,  she  receives 

support  in  any  amount  from  her  spouse. 

(d)  The  last  month  for  which  such 
brother  is  entitled  to  benefits  is  the 
month  before  the  month  in  which  any 
of  the  following  events  first  occurs; 

(1)  Hedies; 

(2)  (1)  He  marries  or  remarries;  or 

(ii)  If  already  married,  he  receives 

support  in  any  amount  from  his  spouse; 

(3)  He  attains  age  18  and, 

(1)  Is  not  under  a  disability  at  that 
time,  and 

(ii)  Is  not  a  student  (see  §  410.370(c) ) 
during  any  part  of  the  month  in  which 
he  attains  age  18; 

(4)  If  his  entitlement  is  based  on  his 
status  as  a  student,  the  earlier  of: 

(i)  The  first  month  during  no  part  of 
which  he  is  a  student;  or 

(ii)  The  month  in  which  he  attains 
age  23  and  is  not  imder  a  disability  at 
that  time; 

(5)  If  his  entitlement  is  based  on  dis¬ 
ability,  the  first  month  in  no  part  of 
which  such  individual  is  under  a 
disability. 
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§  1 10.216  “Good  cause”  for  delayed 
(iling  of  proof  of  support. 

(a)  What  constitutes  “‘good  cause.” 
“Good  cause”  may  be  found  for  failure 
to  file  proof  of  support  within  the  2-year 
period  where  the  parent,  brother,  or 
sister  establishes  to  the  satisfaction  of 
the  Administration  that  such  failure  to 
file  was  due  to: 

(1)  Circumstances  beyond  the  indi¬ 
vidual’s  control,  such  as  extended  illness, 
mental  or  physical  incapacity,  or  com¬ 
munication  difficulties;  or 

(2)  Incorrect  or  incomplete  informa¬ 
tion  furnished  the  individual  by  the 
Administration;  or 

(3)  Efforts  by  the  individual  to  secure 
supporting  evidence  without  a  realiza¬ 
tion  that  such  evidence  could  be  sub¬ 
mitted  after  filing  proof  of  support;  or 

(4)  Unusual  or  unavoidable  circum¬ 
stances,  the  nature  of  which  demonstrate 
that  the  individual  could  not  reasonably 
be  expected  to  have  been  aware  of  the 
need  to  file  timely  the  proof  of  support. 

(b)  What  does  not  constitute  '“good 
cause."  "Good  cause”  for  failure  to  file 
timely  such  proof  of  support  does  not 
exist  when  there  is  evidence  of  record  in 
the  Administration  that  the  individual 
was  informed  that  he  should  file  within 
the  initial  2-year  period  and  he  failed  to 
do  so  through  negligence  or  intent  not  to 
file. 

11.  In  §  410.220,  a  new  paragraph  (f) 
is  added  to  read  as  follows: 

§  110.220  Claim  for  benefits:  rfefi- 
nitions. 

«  *  *  •  * 

I  (f)  Provisions  with  respect  to  claims 
'  applicable  with  respect  to  requests.  The 
]  provisions  of  §§  410.222-410.234  (relating 
!  to  the  preparation,  execution,  or  filing  of 
a  claim  for  benefits)  are  applicable  to 
!  the  preparation,  execution,  and  filing  of 
j  a  written  request  required  imder  this 
part,  e.g.,  a  request  to  be  selected  as  rep¬ 
resentative  payee  (see  S  410.581  et  seq.), 

I  a  request  for  separate  payment  of  an 
j|  augmentation  (see  §410.511),  a  request 
for  reconsideration  (see  §410.622),  etc. 
In  such  cases,  the  term  “claimant”  as 
!  used  therein  refers  to  the  individual  fil- 
jl  Ing  the  request  on  his  own  behalf  or  the 
]  individual  on  whose  behalf  such  request 
‘  is  filed. 

112.  Section  410.221  is  revised  to  read 
as  follows: 

§  110.221  PrcM'ribcd  appliraliun  and 
rrquoMt  forms. 

(a)  Claims  shall  be  made  as  provided 
in  this  subpart  on  such  application  forms 
and  in  accordance  with  such  instructions 
(provided  thereon  or  attached  thereto) 
as  are  pi'escribed  by  the  Administration. 

(b)  The  application  forms  used  by  the 
public  to  file  claims  for  benefits  imder 
Part  B  of  title  IV  of  the  Act  are  SSA-46 
( application  for  benefits  under  the  Fed¬ 
eral  Coal  Mine  Health  and  Safety  Act 
of  1969  (coal  miner’s  claim  of  total  dis¬ 
ability)  ),  SSA-47  (application  for  bene- 

ifits  under  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969  (widow’s  claim) ) , 
SSA-48  (application  for  benefits  under 


the  Black  Lung  Benefits  Act  of  1972 
(child’s  claim)),  and  SSA-49  (applica¬ 
tion  for  benefits  under  the  Black  Lung 
Act  of  1972  (parent’s,  brother,  or  sister’s 
claim) ) . 

(c)  The  form  used  by  an  individual  to 
request  that  such  individual  be  selected 
as  a  representative  payee  or  by  a  de¬ 
pendent  to  request  that  payment  be  cer¬ 
tified  to  him  separately  is  SSA-50  (Re¬ 
quest  to  be  Selected  as  Payee) . 

(d)  For  further  information  about 
some  of  the  forms  used  in  the  adminis¬ 
tration  of  Part  B  of  title  IV  of  the  Act, 
see  §§  422.505(b).  422.515,  422.525,  and 
422.527  of  this  chapter. 

13.  Section  410.222  is  revised  to  read 
as  follows: 

§  410.222  Execution  of  a  claim. 

The  Administration  determines  who  is 
the  proper  party  to  execute  a  claim  in 
accordance  with  the  following  rules: 

(a)  If  the  claimant  has  attained  the 
age  of  18,  is  mentally  competent,  and 
is  physically  able  to  execute  the  claim, 
the  claim  shall  be  executed  by  him. 
Where,  however,  paragraph  (d)  of  this 
section  applies,  the  claim  may  also  be 
executed  by  the  claimant’s  legal  guard¬ 
ian,  committee,  or  other  representative. 

(b)  If  the  claimant  is  between  the 
ages  of  16  and  18,  is  mentally  competent, 
has  no  legally  appointed  guardian,  com¬ 
mittee,  or  other  representative,  and  is 
not  in  the  care  of  any  person,  such  claim¬ 
ant  may  execute  the  claim  upon  filing 
a  statement  on  the  prescribed  form  in¬ 
dicating  capacity  to  act  on  his  own  be¬ 
half. 

(c)  If  the  claimant  is  mentally  com¬ 
petent  but  has  not  attained  age  18  and 
is  in  the  care  of  a  person,  the  claim  may 
be  executed  by  such  person. 

(d>  If  the  claimant  (regardless  of  his 
age)  has  a  legally  appointed  guardian, 
committee,  or  other  representative,  the 
claim  may  be  executed  by  such  guardian, 
committee,  or  representative. 

(e)  If  the  claimant  (regardless  of  his 
age)  is  mentally  incompetent  or  is  physi¬ 
cally  unable  to  execute  the  claim,  it  may 
be  executed  by  the  person  who  has  the 
claimant  in  his  care  or  by  a  legally  ap¬ 
pointed  guardian,  committee,  or  other 
representative. 

(f)  Where  the  claimant  is  in  the  care 
of  an  institution  and  is  not  mentally  com¬ 
petent  or  physically  able  to  execute  a 
claim,  the  manager  or  principal  officer  of 
such  institution  may  execute  the  claim. 

(g)  For  good  cause  shown,  the  Ad¬ 
ministration  may  accept  a  claim  executed 
by  a  person  other  than  one  described  In 
paragraph  (a),  (b),  (c),  (d),  (e),  or  (f) 
of  this  section. 

14.  Section  410.226  is  revised  to  read 
as  follows: 

§  110.226  P<*riodK  for  M'hirli  I'luiniM  are 
elTertive. 

(a)  Application  effective  lor  entire 
month  of  filing.  Benefits  are  payable  for 
full  calendar  months.  If  the  claimant 
meets  all  the  requirements  for  entitle¬ 
ment  to  benefits  in  the  same  calendar 
month  in  which  his  application  is  filed, 
the  application  will  be  effective  for  the 


whole  month.  If  a  miner  dies  in  the 
first  month  for  which  he  meets  all  the 
requirements  for  entitlement  to  benefits, 
he  will,  notwithstanding  the  provislon.s 
of  §  410.202(b),  be  considered  to  be  en¬ 
titled  to  benefits  for  that  month. 

(b)  Prospective  life  of  claims.  A  claim 
which  is  filed  before  the  claimant  meets 
all  the  requirements  for  entitlement  to 
such  benefits  will  be  deemed  a  valid  claim 
if  the  claimant  meets  such  requirements 
of  entitlement  (1)  before  the  Adminis¬ 
tration  makes  a  final  decision  on  such 
claim  or  (2)  if  the  claimant  has  timely 
requested  judicial  review  of  such  final 
decision  before  such  review  is  completed. 
If  the  claimant  fii'st  meets  the  require¬ 
ments  for  entitlement  to  benefits  in  a 
month  after  the  month  of  actual  filing 
but  before  a  final  administrative  or  judi¬ 
cial  decision  is  rendered  on  his  claim,  his 
claim  will  be  deemed  to  have  been  effec¬ 
tively  filed  in  such  first  month  of 
entitlement. 

(c)  Retroactive  life  of  claims.  Except 
in  the  case  of  a  claim  for  benefits  as  a 
surviving  child  (see  §  410.212)  a  claim  for 
benefits  has  no  retroactive  effect.  (See, 
however.  §  410.230.)  Generally,  a  claim 
for  benefits  for  a  surviving  child  is  ef¬ 
fective  (depending  on  the  first  month  of 
eligibility)  for  up  to  12  months  preced¬ 
ing  the  month  in  which  such  claim  is 
filed.  However,  if  such  claim  is  filed  be¬ 
fore  December  1972,  such  claim  may  be 
effective  retroactively  (depending  on  the 
first  month  of  eligibility)  to  December 
1969. 

§  410.227  (.\meiidedl 

15.  In  §  410.227,  paragraph  (c)  is 
revoked. 

16.  Section  410.231  is  revised  to  read 
as  follows: 

§  110.2.31  Time  liiiiiu  fur  filing  claims. 

(a)  A  claim  by  or  on  behalf  of  a  miner 
must  be  filed  on  or  before  December  31, 
1973,  and  when  so  filed,  is  a  claim  for 
benefits  imder  Part  B  of  title  IV  of  the 
Act.  (See  §  410.227  for  whm  a  claim  is 
considered  to  have  been  filed.  See  also 
§  410.202(c)  for  the  duration  of  entitle¬ 
ment  to  benefits  of  a  miner  based  on  a 
claim  for  such  benefits  which  Is  filed 
after  Jene  30.  1973,  and  before  Janu¬ 
ary  1,  1974.) 

(b)  In  the  case  of  a  miner  who  was 
entitled  to  benefits  for  the  month  be¬ 
fore  the  month  of  his  death,  or  died  in 
the  first  month  for  which  he  met  all  the 
requirements  for  entitlement  (see  §  410. 
226),  a  claim  for  benefits  by  or  on  be¬ 
half  of  the  widow,  child,  parent,  brother, 
or  sister  of  a  miner  must  be  filed  by  De¬ 
cember  31, 1973,  or  within  6  months  after 
the  miner’s  death,  whichever  is  later. 
When  so  filed,' It  constitutes  a  claim  for 
benefits  under  Part  B  of  title  IV  of 
the  Act. 

(c)  In  the  case  of  a  miner  who  was 
not  entitled  to  benefits  for  the  month 
before  the  month  of  his  death,  and  whose 
death  occurred  prior  to  January  1,  1974, 
a  claim  for  benefits  by  or  on  behalf  of 
the  widow,  child,  parent,  brother,  or 
sister  of  a  miner  must  be  filed  by  Decem¬ 
ber  31,  1973,  or,  in  the  case  of  the  death 
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of  a  miner  occurring  after  June  30, 1973, 
and  before  January  1,  1974,  within  6 
months  of  such  miner’s  death.  When  so 
filed,  it  constitutes  a  claim  for  benefits 
under  Part  B  of  title  IV  of  the  Act. 

(d)  Notwithstanding  the  provisions  of 
paragraphs  (b)  and  (c)  of  this  section, 
if  a  widow  established  entitlement  to 
benefits  under  this  part  (see  S  410.210) , 
a  claim  by  or  on  behalf  of  a  surviving 
child  of  a  miner  or  of  such  widow,  must 
be  filed  within  6  months  after  the  death 
of  such  miner  or  of  such  widow,  or  by 
E)ecember  31,  1973,  whichever  is  the 
later. 

17.  Section  410.234  is  revised  to  read  as 
follows: 

§  410.234  Inlerim  provisions. 

(a)  Notwithstanding  any  other  pro¬ 
vision  of  this  subpart,  a  written  request 
for  benefits  which  is  filed  before  Janu¬ 
ary  31,  1972,  and  which  meets  the  re¬ 
quirements  of  this  subpart  except  for  the 
filing  of  a  prescribed  application  form, 
shall  be  considered  a  claim  for  benefits. 
Nevertheless,  where  a  prescribed  appli¬ 
cation  form  has  not  been  filed,  the  Ad¬ 
ministration  may  require  that  such  a 
form  be  completed  and  filed  before  ad¬ 
judicating  the  claim.  (See  §  410.240(a).) 

(b)  Notwithstanding  any  other  pro¬ 
vision  of  this  part,  where  (1)  a  request 
has  been  made  before  the  effective  date 
of  this  regulation  that  a  claim  for  bene¬ 
fits  be  withdrawn  and  (2)  such  request 
has  been  approved  (see  §410.232),  such 
claim  may  nevertheless  be  reinstate  and 
adjudicated  under  the  provisions  of  the 
Black  Lung  Benefits  Act  of  1972  (Public 
Law  92-303). 

18.  In  §  410.240,  paragraphs  (b)  and 
(h)  are  revised  to  read  as  follows: 

§  410.240  Evidence. 

•  •  •  •  • 

(b)  Insufficient  evidence  of  eligibility. 
Whenever  a  claimant  for  benefits  has 
submitted  no  evidence  or  insufficient  evi¬ 
dence  of  eligibility,  the  Administration 
will  inform  the  claimant  what  evidence 
is  necessary  for  a  determination  of 
eligibility  and  will  request  him  to  sub¬ 
mit  such  evidence  within  a  specified 
reasonable  time  which  may  be  ex- 
toided  for  a  further  reasonable  time 
upon  the  claimant’s  request. 

•  •  *  •  • 

(h)  Reimbursement  for  reasonable 
expenses  in  obtaining  medical  evidence. 
Claimants  for  benefits  under  this  part 
shall  be  reimbursed  promptly  for  reason¬ 
able  medical  expenses  incurred  by  them 
for  services  from  medical  sources  of  their 
choice,  in  establishing  their  claims,  in¬ 
cluding  the  reasonable  and  necessary 
cost  of  travel  Incident  thereto.  A  medi¬ 
cal  expense  generally  is  not  “reasonable” 
when  the  medical  evidence  for  which  the 
expense  was  incurred  is  of  no  value  in 
the  adjudication  of  a  claim.  Medical  evi¬ 
dence  win  be  considered  to  be  of  “no 
value”  when,  for  Instance,  it  is  whoUy 
duplicative  or  when  it  is  whoUy  extrane¬ 
ous  to  the  medical  Issue  of  whether  the 
claimant  is  disabled  or  died  due  to 
pneumoconiosis.  In  order  to  minimize 


inconvenience  and  possible  expense  to  the 
claimant,  he  should  not  generally  incur 
any  medical  expense  for  which  he  intrads 
to  clsdm  reimbursement  without  first 
contacting  the  district  office  to  deter¬ 
mine  what  types  of  evidence  not  already 
available  to  the  Administration  may  be 
useful  in  adjudicating  his  claim,  what 
types  of  medical  evidence  may  be  reim¬ 
bursable,  and  what  would  constitute  a 
"reasonable  medical  expense”  in  a  given 
case.  However,  a  claimant’s  failure  to 
contact  the  Administration  before  the 
expense  is  incurred  will  not  preclude  the 
AdnUnistration  from  later  approving  re- 
imbursal  for  any  reasonable  medical  ex¬ 
pense.  Where  a  reasonable  expense  for 
medical  evidence  is  ascertained,  the  Ad¬ 
ministration  may  authorize  direct  pay¬ 
ment  to  the  provider  of  such  evidence. 

19.  Section  410.250  is  revised  to  read 
as  follows: 

§  410.250  Effect  of  ronvirtion  of  fcloni- 
ouK  and  intentional  honiiride  on  en¬ 
titlement  to  benefits. 

An  individual  who  has  been  finally 
convicted  by  a  court  of  competent  jmis- 
diction  of  the  felonious  and  intentional 
homicide  of  a  miner  or  of  a  widow  shall 
not  be  entitled  to  receive  any  benefits 
payable  because  of  the  death  of  such 
miner  or  widow,  and  such  felon  shall 
be  considered  nonexistent  in  determining 
the  entitlement  to  benefits  of  other  in¬ 
dividuals  with  respect  to  such  miner  or 
widow. 

20.  Section  410.300  is  revised  to  read 
as  follows: 

§  410.300  Relalionship  and  dependency; 
general. 

(a)  In  order  to  establish  entitlement 
to  benefits,  a  widow,  child,  parent, 
brother,  or  sister  must  meet  relationship 
and  dependency  requirements  with  re¬ 
spect  to  the  miner  or  widow,  as  appli¬ 
cable,  prescribed  by  or  pursuant  to  the 
Act. 

(b)  In  order  for  an  entitled  miner  or 
widow  to  qualify  for  augmented  benefits 
because  of  one  or  more  dependents  (see 
§  410.510(c) ),  such  dependents  must 
meet  relationship  and  dependency  re¬ 
quirements  with  respect  to  such  bene¬ 
ficiary  prescribed  by  or  pursuant  to  the 
Act. 

(c)  References  in  §§  410.310(c),  410.- 
320(c),  410.330(d),  and  410.340,  to  the 
“same  right  to  share  in  the  intestate 
personal  property”  of  a  deceased  miner 
(or  widow),  refer  to  the  right  of  an  in¬ 
dividual  to  share  in  such  distribution  in 
his  own  right  and  not  by  right  of  rep¬ 
resentation. 

21.  In  §  410.310,  paragraph  (d)  is  re¬ 
vised  to  read  as  follows: 

§  410.310  Determination  of  relation¬ 
ship;  wife. 

An  individual  will  be  (xmsidered  to  be 
the  wife  of  a  miner  if : 

#•#00 

(d)  (1)  Such  individual  went  through 
a  manlage  ceremony  with  the  miner 
resulting  in  a  purpmted  marriage  be¬ 


tween  them  and  whidi,  but  for  a  legal 
impediment  (see  §410.391),  would  have 
been  a  valid  marriage.  However,  such  ptir- 
ported  marriage  shall  not  be  considered 
a  valid  marriage  if  such  individual  en¬ 
tered  into  the  purported  marriage  with 
knowledge  that  it  was  not  a  valid  mar¬ 
riage,  or  if  such  individual  and  the  miner 
were  not  living  in  the  same  household 
(see  §  410.393)  in  the  month  in  which 
there  is  filed  a  request  that  the  miner’s 
benefits  be  augmented  because  such  in¬ 
dividual  qualifies  as  his  wife  (see  §  410.- 
510(c) ) .  The  provisions  of  this  paragraph 
shall  not  apply,  however,  if  the  miner’s 
benefits  are  or  have  been  augmented  un¬ 
der  §  410.510(c)  because  another  person 
qualifies  or  has  qualified  as  his  wife  and 
such  other  person  is,  or  is  considered  to 
be,  the  wife  of  such  miner  under  para¬ 
graph  (a),  (b),  or  (c)  of  this  section  at 
the  time  such  request  is  filed. 

(2)  ’The  qualification  for  augmenta¬ 
tion  purposes  of  an  individual  who  would 
not  be  considered  to  be  the  wife  of  such 
miner  but  for  this  paragraph  (d),  shall 
end  with  the  month  before  the  month  in 
which  (i)  the  Administration  determines 
that  the  benefits  of  the  miner  should  be 
augmented  on  account  of  another  per¬ 
son,  if  such  other  person  is  (or  is  con¬ 
sidered  to  be)  the  wife  of  such  miner 
under  paragn^jh  (a),  (b),  or  (c)  of  this 
section,  or  (li)  if  the  individual  who  pre¬ 
viously  qualified  as  a  wife  for  purposes  of 
§  410.510(c),  entered  into  a  marriage 
valid  without  regard  to  this  paragrs^h, 
with  a  person  other  than  such  miner. 

22.  Following  §  410.310,  a  new  §  410.- 
311  is  added  to  read  as  follows: 

§  410.311  Determination  of  relation- 
ship ;  divorced  wife. 

An  individual  will  be  considered  to  be 
the  divorced  wife  of  a  miner  if  her  mar¬ 
riage  to  such  miner  has  been  terminated 
by  a  final  divorce  cm  or  after  the  20th 
anniversary  of  the  marriage:  Provided, 
'Ihat  if  she  was  married  to  and  divorced 
from  him  more  than  once,  she  was  mar¬ 
ried  to  him  in  each  calendar  year  of  the 
period  beginning  20  years  immediately 
before  the  date  on  vdiich  any  divorce 
became  final  and  ending  with  the  year 
in  which  that  divorce  became  final. 

23.  In  §  410.320,  paragraph  (d)  is  re¬ 
vised  to  read  as  follows: 

§  410.320  Determination  of  relation¬ 
ship;  widow. 

0  0  0  0  9 

(d)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner  re¬ 
sulting  in  a  purported  marriage  between 
them  and  which,  but  for  a  legal  impedi¬ 
ment  (see  §  410.391)  would  have  been  a 
valid  marriage.  However,  such  purported 
marriage  shall  not  be  considered  a  valid 
marriage  if  such  Individual  entered  into 
the  purported  marriage  with  knowledge 
that  it  was  not  a  valid  marriage,  or  if 
such  individual  and  the  miner  were  not 
living  in  the  same  household  (see  §  410.- 
393)  at  the  time  of  the  miner’s  death. 
The  provisions  of  this  paragraph  shall 
not  apply  tf  another  person  is  or  has  been 
entitled  to  benefits  as  the  widow  of  the 
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miner  and  such  other  person  Is,  or  is  con¬ 
sidered  to  be.  the  wi^w  of  such  miner 
under  paragraph  (a),  (b).  or  (c)  of  this 
section  at  the  time  such  Individual  files 
her  claim  far  benefits. 

24.  Following  9  410.320, anew  §  410.321 
is  added  to  read  as  follows: 

§  410.321  Determination  of  relation¬ 
ship  ;  surviving  divoreed  wife. 

An  individual  will  be  considered  to  be 
the  surviving  divorced  wife  of  a  deceased 
miner  if  her  marriage  to  such  miner  had 
been  terminated  by  a  final  divorce  <m  or 
after  the  20th  anniversary  of  the  mar¬ 
riage:  Provided.  That,  if  she  was  mar¬ 
ried  to  and  divorced  from  him  more  than 
once,  she  was  married  to  him  in  each 
calendar  year  of  the  period  beginning  20 
years  immediately  before  the  date  on 
which  any  divorce  became  final  and  end¬ 
ing  with  the  year  in  which  that  divorce 
became  final. 

25.  In  §410.330,  paragraph  (f)(3)  is 
revoked  and  the  material  preceding  para¬ 
graph  (a)  is  revised  to  read  as  follows: 

§  410.330  Determination  of  relation¬ 
ship;  ehild. 

As  used  in  this  section,  the  term 
“beneficiary”  means  only  a  widow  en¬ 
titled  to  benefits  at  the  time  of  her  death 
(see  §  410.211),  or  a  miner,  except  where 
there  is  a  specific  reference  to  the 
“father”  only,  in  which  case  it  means 
only  a  miner.  An  individual  will  be 
considered  to  be  the  child  of  a  benefi¬ 
ciary  If : 

•  •  •  *  • 

(f)  *  •  • 

(3)  [Revoked] 

26.  PV>llowing  §  410.330,  a  new  9  410.340 
is  added  to  read  as  follows: 

§  410.340  Determination  of  relation¬ 
ship  ;  parent,  brother,  or  sister. 

An  Individual  will  be  considered  to  be 
the  parent,  brother,  or  sister  of  a  miner 
if  the  courts  of  the  State  in  which  such 
miner  was  domiciled  (see  §  410.392)  at 
the  time  of  his  death  would  find,  under 
the  law  they  would  apply  in  determining 
the  devolution  of  the  miner’s  intestate 
personal  property,  that  the  individual  is 
the  miner’s  parent,  brother,  or  sister. 
Where,  under  such  law,  the  individual 
does  not  bear  the  relationship  to  the 
miner  of  parent,  brother,  or  sister,  but 
would,  xmder  State  law,  have  the  same 
status  (i.e.,  right  to  share  in  the  miner’s 
intestate  personal  property)  as  a  par¬ 
ent,  brother,  or  sister,  the  individual 
win  be  deemed  to  be  such.  An  Individual 
will  be  considered  to  be  the  parent, 
brother,  or  sister  of  a  miner  if  the  indi¬ 
vidual  is  the  stepparent,  stepbrother, 
stepsister,  half  brother,  or  half  sister  of 
the  miner,  or  is  the  parent,  brother,  or 
sister  of  the  miner  by  adoption. 

27.  Section  410.350  is  revised  to  read 
as  foUows: 

§  410.350  Determination  of  depend¬ 
ency;  wife. 

An  individual  who  is  the  miner’s  wife 
(see  I  410.810)  win  be  determined  to  be 
dependent  upon  the  miner  if: 


(a)  She  is  a  member  of  the  same 
household  as  the  miner  (see  §  410.393) ; 
or 

<b)  She  is  receiving  regular  contribu¬ 
tions  from  the  miner  for  her  support 
(see  §  410.305(c) ) ;  or 

(c)  The  miner  has  been  ordered  by  a 
comi;  to  contribute  to  her  support  (see 
§  410.395(e) ) ;  or 

(d)  She  is  the  natural  mother  of  the 
son  or  daughter  of  the  miner;  or 

(e)  She  was  married  to  the  miner  (see 
§  410.310)  for  a  period  of  not  less  than 
1  year. 

28.  Following  §  410.350,  a  new  §  410.351 
is  added  to  read  as  follows: 

§  410.351  Determination  of  depend¬ 
ency  ;  divorced  wife. 

An  individual  who  is  the  miner’s  di¬ 
vorced  wife  (see  §  410.311)  will  be  de¬ 
termined  to  be  dependent  upon  the 

(a)  She  is  receiving  at  least  one-half 
of  her  support  from  the  miner  (see  §  410.- 
395(g)) ;  or 

(b)  She  is  receiving  substantial  con¬ 
tributions  from  the  miner  pursuant  to  a 
written  agreement  (see  9  410.395  (c)  and 

(f ) ) ;  or 

(c)  There  is  in  effect  a  court  order 
for  substantial  contributions  to  her  sup¬ 
port  to  be  furnished  by  such  miner  (see 
§  410.395  (c)  and  (e)). 

29.  Section  410.360  is  revised  to  read 
as  follows: 

§  410360  Dctorniinalion  of  depend¬ 
ency;  widow. 

(а)  Genercd.  An  individual  who  is  the 
miner’s  widow  (see  9  410.320)  will  be  de¬ 
termined  to  have  been  dependent  on  the 
miner  if,  at  the  time  of  the  miner’s 
death: 

(1)  She  was  living  with  the  miner  (see 
§  410.393) ;  or 

(2)  She  was  dependent  upon  the 
miner  for  support  or  the  miner  has  been 
ordered  by  a  court  to  contribute  to  her 
support  (see  9  410.395) ;  or 

(3)  She  was  living  apart  fr(xn  the 
miner  because  of  his  desertiem  or  other 
reasonable  cause;  or 

(4)  She  is  the  natural  mother  of  his 
son  or  daughter;  or 

(5)  She  had  legally  adopted  his  son 
or  daughter  while  she  was  married  to 
him  and  while  such  son  or  daughter  was 
imder  the  age  of  18;  or 

(б)  He  had  legally  adopted  her  son  or 
daughter  while  she  was  married  to  him 
and  while  such  son  or  daughter  was 
imder  the  age  of  18;  or 

(7)  She  was  married  to  him  at  the 
time  both  of  them  legally  adopted  a 
child  under  the  age  of  18;  or 

(8)  She  was  married  to  him  for  a 
period  of  not  less  than  9  months  immedi¬ 
ately  prior  to  the  day  on  which  he  died 
(but  see  paragraph  (b)  of  this  section). 

fb)  Waiver  of  9-inonth  requirement. — 
(1)  Oeneral.  Except  as  provided  in  sub- 
paragraph  (3)  of  this  paragraph,  the  re¬ 
quirement  in  paragraph  (a)(8)  of  this 
sectiem  that  the  surviving  spouse  of  a 
miner  must  have  been  married  to  Him 
for  a  period  of  not  less  than  9  months 
Immediately  prior  to  the  day  on  which 


he  died  in  ordar  to  qualify  as  such  miner’s 
widow,  Shan  be  deemed  to  be  satisfied 
where  such  miner  dies  within  the  appli¬ 
cable  9-month  period,  if  his  death : 

(1)  Is  accidoital  (as  defined  in  sub- 
paragraiA  (2)  of  this  paragraph),  or 

(ii)  (Occurs  in  line  of  duty  while  he  is 
a  member  of  a  uniformed  service  serving 
on  active  duty  (as  defined  in  9  404.1013 
(f)  (2)  and  (3)  of  this  chapter),  and 
such  surviving  spouse  was  married  to 
such  miner  for  a  period  of  not  less  than 
3  months  immediately  prior  to  the  day 
on  which  he  died. 

(2)  Accidental  death.  For  purposes  of 
subparagrai^  (l)(i)  of  this  paragraph, 
the  death  (ff  a  miner  is  accidental  if  such 
individual  receives  bodily  injuries  solely 
through  vii^ent,  external,  and  accidental 
means  and,  as  a  direct  result  of  the  bodily 
injuries  and  independently  of  all  other 
causes,  loses  his  life  not  later  than  3 
months  after  the  day  on  which  he  re¬ 
ceives  such  bodily  injuries.  The  term 
“accident”  means  an  event  that  was  un¬ 
premeditated  and  unforeseen  from  the 
standpoint  of  the  deceased  individual.  To 
determine  whether  the  death  of  an  in¬ 
dividual  did,  in  fact,  result  from  an  acci¬ 
dent  the  Administration  will  consider  all 
the  circumstances  surrounding  the  casu¬ 
alty.  An  intentional  and  voluntary  suicide 
will  not  be  considered  to  be  death  by 
accident;  however,  suicide  by  an  in¬ 
dividual  who  is  so  insane  as  to  be  in¬ 
capable  of  acting  intentionally  and 
voluntarily  will  be  considered  to  be  death 
by  accident.  In  no  event  will  the  death 
of  an  individual  resulting  from  violent 
and  external  causes  be  considered  a  sui¬ 
cide  unless  there  is  direct  proof  that  the 
fatal  injury  was  self-infiicted. 

(3)  Applicability.  ’The  provisions  of 
this  paragraph  shall  not  apply  if  the  Ad¬ 
ministration  determines  that  at  the  time 
of  the  marriage  involved,  the  miner 
could  not  reasonably  have  been  expected 
to  live  for  9  months. 

30.  Following  9  410.360,  a  new  9  410.361 
is  added  to  read  as  follows: 

§  410.361  Determination  of  depend- 
eney ;  surviving  divorced  wife. 

An  individual  who  is  the  miner’s  sur¬ 
viving  divorced  wife  (see  9  410.321)  will 
be  determined  to  have  been  dependent  on 
the  miner  if,  for  the  month  preceding 
the  month  in  which  the  miner  died: 

(a)  She  was  receiving  at  least  one-half 
of  her  support  from  the  miner  (see 
9  410.395(g) ) ;  or 

(b)  She  was  receiving  substantial  con¬ 
tributions  from  the  miner  pursuant  to  a 
written  agreement  (see  9  410.395  (c)  and 
(f));  or 

(c)  ’There  was  in  effect  a  court  order 
for  substantial  contributions  to  her  sup¬ 
port  to  be  furnished  by  such  miner  (see 
9  410.395  (c)  and(e)). 

31.  Section  410.370  is  revised  to  read  as 
follows: 

§  410.370  Determination  of  depend¬ 
ency  ;  child. 

For  purposes  of  augmenting  the  bene¬ 
fits  of  a  miner  or  widow  (see  9  410310 
(c)),  the  term  "beneAcdaiy”  as  used  in 
this  section  means  only  a  miner  or  widow 


FEOERAl  lEttiSTEI,  VOL  37,  NO.  191— -SATURDAY,  SEPTEM3ER  30,  1972 


2()64(> 


RULES  AND  REGULATIONS 


entitled  to  benefits  (see  §S  410.201  and 
410.210> ;  or,  for  purposes  of  an  indi¬ 
vidual’s  entitlement  to  benefits  as  a  sur¬ 
viving  child  (see  §410.212),  the  term 
"beneficiary”  as  used  in  this  section 
means  only  a  deceased  miner  (see 
$  410.200)  or  a  deceased  widow  who  was 
entitled  to  benefits  for  the  month  prior 
to  the  month  of  her  death  (see  §§  410.210 
and  410.211).  An  individual  who  is  the 
beneficiary’s  child  (see  §  410.330)  will,  as 
applicable,  be  determined  to  be,  or  to 
have  been,  dependent  on  the  beneficiary, 
if  the  child: 

<a)  Is  unmarried;  and 

» b)  <  1 )  Is  under  18  years  of  age;  or 

<2>  Is  18  years  of  age  or  older  and  is 
under  a  disability  as  defined  in  section 
223(d)  of  the  Social  Security  Act,  42 
U.S.C.  423(d)  (see  Subpart  P  of  Part  404 
of  this  chapter) .  For  purposes  of  entitle¬ 
ment  to  benefits  as  a  surviving  child  (see 
§  410.212),  such  disability  must  have  be¬ 
gun  before  the  child  attained  age  18,  or, 
in  the  case  of  a  student,  before  he  ceased 
to  be  a  student  (see  paragraph  (c)  of  this 
section) ;  or 

(3)  Is  18  years  of  age  or  older  and  is  a 
student. 

(cXl)  The  term  “student”  means  a 
“full-time  student”  as  defined  in  section 
202(d)  (7)  of  the  Social  Security  Act,  42 
U.S.C.  402(d)  (7)  (see  §  404.320(c)  of  this 
chapter) ,  or  an  individual  imder  23  years 
of  age  who  has  not  completed  4  years  of 
education  beyond  the  high  school  level 
and  who  is  regularly  pursuing  a  full¬ 
time  course  of  study  or  training  at  an  in¬ 
stitution  which  is: 

(1)  A  school,  college,  or  imiversity  op¬ 
erated  or  directly  supported  by  the  United 
States,  or  by  a  State  or  local  government 
or  political  subdivision  thereof;  or 

(ii)  A  school,  college,  or  university 
which  has  been  accredited  by  a  State  or 
by  a  State-recognized  or  nationally  rec¬ 
ognized  accrediting  agency  or  body;  or 

(iii)  A  school,  college,  or  university 
not  so  accredited  but  whose  credits  are 
accepted,  on  transfer,  by  at  least  three  in¬ 
stitutions  which  are  so  accredited,  for 
credit  on  the  same  basis  as  if  transferred 
from  an  institution  so  accredited;  or 

(iv)  A  technical,  trade,  vocational, 
business,  or  professional  school  accred¬ 
ited  or  licensed  by  the  Federal,  or  a 
State  government  or  any  political  sub¬ 
division  thereof,  providing  courses  of  not 
less  than  3  months’  duration  that  pre¬ 
pare  the  student  for  a  livelihood  in  a 
trade,  industry,  vocation,  or  profession. 

(2)  A  student  will  be  considered  to  be 
“pursuing  a  full-time  course  of  study  or 
training  at  an  institution”  if  he  is  en¬ 
rolled  in  a  noncorrespondence  course  and 
is  carrying  a  subject  load  which  is  consid¬ 
ered  full  time  for  day  students  imder  the 
Institution’s  standards  and  practices. 
However,  a  student  will  not  be  consid¬ 
ered  to  be  “pursuing  a  full-time  course  of 
study  or  training”  if  he  is  enrolled  in  a 
course  of  study  or  training  of  less  than 
13  school  weeks’  duration.  A  student  be¬ 
ginning  or  ending  a  full-time  course  of 
study  or  training  in  part  of  any  month 
will  be  considered  to  be  pursuing  such 
course  for  the  entire  month. 


(3)  A  child  is  deemed  not  to  have 
ceased  to  be  a  student; 

(i)  IXiring  any  interim  between  school 
years,  if  the  interim  does  not  exceed  4 
months  and  he  shows  to  the  satisfac¬ 
tion  of  the  Administration  that  he  has 
a  bona  fide  intention  of  continuing  to 
pursue  a  full-time  course  of  study  or 
training  during  the  semester  or  other 
enrollment  period  immediately  after  the 
interim;  or 

(ii)  During  periods  of  reasonable  du¬ 
ration  during  which,  in  the  judgment  of 
the  Administration,  he  is  prevented  by 
factors  beyond  his  control  from  pursu¬ 
ing  his  education. 

(4)  A  student  who  completes  4  years 
of  education  beyond  the  high  school  level, 
or  whose  23d  birthday  occurs  during  a 
semester  or  other  enrollment  period  in 
which  he  is  pursuing  a  full-time  course 
of  study  or  training  shall  continue  to  be 
considered  a  student  for  as  long  as  he 
otherwise  qualifies  under  this  section  un¬ 
til  the  end  of  such  period. 

32.  Section  410.380  is  revised  to  read 
as  follows: 

§410.380  Dclermination  of  depend¬ 
ency  ;  parent,  brother,  or  sister. 

An  individual  who  is  the  miner’s  par¬ 
ent,  brother,  or  sister  (see  §  410.340) 
will  be  determined  to  have  been  de¬ 
pendent  on  the  miner  if,  during  the  1- 
year  period  immediately  prior  to  such 
miner’s  death: 

(a)  Such  individual  and  the  miner 
were  living  in  the  same  household  (see 
§  410.393) :  and 

(b)  Such  individual  was  totally  de¬ 
pendent  on  the  miner  for  support  (see 
§  410.395(h) ). 

33.  Following  §  410.380,  anew  §  410.390 
is  added  to  read  as  follows: 

§  410.390  Time  of  determinations. 

(a)  Relationship  and  dependency  of 
wife  or  child.  With  respect  to  the  wife 
or  child  of  a  miner  entitled  to  benefits, 
and  with  respect  to  the  child  of  a  widow 
entitled  to  benefits,  the  determination  as 
to  whether  an  individual  purporting  to 
be  a  wife  or  child  is  related  to  or  de¬ 
pendent  upon  such  miner  or  widow  shall 
be  based  on  the  facts  and  circumstances 
with  respect  to  the  period  of  time  as  to 
which  such  issue  of  relationship  or  de¬ 
pendency  is  material.  (See,  for  example, 
§  410.510(c).) 

(b)  Relationship  and  dependency  of 
widow.  The  determination  as  to  whether 
an  individual  purporting  to  be  the  widow 
of  a  miner  was  related  to  or  dependent 
upon  such  miner  is  made  after  such  in¬ 
dividual  effectively  files  a  claim  for  bene¬ 
fits  (see  §  410.227)  as  a  widow.  Such 
deteiinination  is  based  on  the  facts  and 
circumstances  with  respect  to  the  time 
of  the  miner’s  death  (except  as  provided 
in  §  410.320(d) ).  A  prior  determination 
that  such  individual  was  determined  to 
be,  or  not  to  be,  the  wife  of  such  miner, 
pursuant  to  §§  410.310  and  410.350,  for 
pwposes  of  augmenting  the  miner’s 
benefits  for  a  certain  period  (see 
§  410.510(c) ).  is  not  determinative  of  the 


issue  of  whether  the  individual  is  the 
widow  of  such  miner  or  of  whether  she 
was  dependent  on  such  miner. 

(c)  Relationship  and  dependency  of 
surviving  divorced  wife.  The  determina¬ 
tion  as  to  whether  an  individual  pur¬ 
porting  to  be  a  surviving  divorced  wife 
of  a  miner  was  related  to  or  dependent 
upon  such  miner  is  made  when  such  in¬ 
dividual  effectively  files  a  claim  for 
benefits  (see  §  410.227)  as  a  surviving  di¬ 
vorced  wife.  Such  determination  is  made 
with  respect  to  the  time  of  the  miner’s 
death.  A  prior  determination  that  such 
individual  was,  or  was  not.  the  divorced 
wife  of  such  miner,  pursuant  to 
§§410.311  and  410.351,  for  purposes  of 
augmenting  the  miner’s  benefits  for  a 
certain  period  (see  §  410.510(c) ),  is  not 
determinative  of  the  issue  of  whether 
the  individual  is  the  surviving  divorced 
wife  of  such  miner  or  of  whether  she 
was  dependent  on  such  miner. 

34.  In  §  410.392,  paragraph  (b)  is  re¬ 
vised  to  read  as  follows: 

§  410.392  Domicile. 

***** 

(b)  The  domicile  of  a  deceased  miner 
or  widow  is  determined  as  of  the  time 
of  his  or  her  death. 

***** 

35.  Section  410.393  is  revised  to  read 
as  follows: 

§  410.393  “Member  of  the  same  house¬ 
hold”;  “living  with”;  “living  in  the 
same  household”;  and  “living  in  the 
miner’s  household.” 

(a)  Defined.  (1)  The  term  “member 
of  the  same  household”  as  used  in  sec¬ 
tion  402(a)(2)  of  the  Act  (with  respect 
to  a  wife) ;  the  term  “living  with”  as 
used  in  section  402(e)  of  the  Act  (with 
respect  to  a  widow) ;  and  the  term  “liv¬ 
ing  in  the  same  household”  as  used  in 
§§  410.310(d)  and  410.320(d)  (with  re¬ 
spect  to  certain  wives  and  vrtdows,  re¬ 
spectively),  mean  that  a  husband  and 
wife  were  customarily  living  together  as 
husband  and  wife  in  the  same  place  of 
abode. 

(2)  The  term  “living  in  the  miner’s 
household”  as  used  in  section  412(a)  (5) 
of  the  Act  (with  respect  to  a  parent, 
brother,  or  sister  (see  I  410.380) ),  means 
that  the  miner  and  such  parent,  brother, 
or  sister,  were  sharing  the  same  resi¬ 
dence. 

(b)  Temporary  absence.  The  tempo¬ 
rary  absence  from  the  same  residence 
of  either  the  miner,  or  his  wife,  parent, 
brother,  or  sister  (as  the  case  may  be), 
does  not  preclude  a  finding  that  one  was 
“living  with”  the  other,  or  that  they  were 
“members  of  the  same  household,”  etc. 
The  absence  of  one  such  individual  from 
the  residence  in  which  both  had  custom¬ 
arily  lived  shall,  in  the  absence  of  evi¬ 
dence  to  the  contrary,  be  considered 
temporary : 

(1)  If  such  absence  was  due  to  service 
in  the  Armed  Forces  of  the  United 
States;  or 

(2)  If  the  period  of  absence  from  his 
or  her  residence  did  not  exceed  6  months, 
and  neither  individual  was  outside  the 
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United  States,  and  the  absence  was  due 
to  business  or  employment  reasons,  or 
because  of  confinement  in  a  penal  insti¬ 
tution  or  in  a  hospital,  nursing  home,  or 
other  curative  institution;  or 

(3)  In  any  other  case,  if  the  evidence 
establishes  that  despite  such  absence 
they  nevertheless  reasonably  expected  to 
resiune  physically  living  together  at  some 
time  in  the  reasonably  near  future. 

(c)  Death  during  absence.  Where  the 
death  of  one  of  the  parties  occurred 
while  away  from  the  residence  for  treat¬ 
ment  or  care  of  an  illness  or  an  injury 
(e.g..  in  a  hosqpital),  the  fact  that  the 
death  was  foreseen  as  possible  or  prob¬ 
able  does  not  in  and  of  itself  preclude 
a  finding  that  the  parties  were  “living 
with”  one  another  or  were  “memberlsl 
of  the  same  household”  etc.  at  the  time 
of  death. 

(d)  Absences  other  than  temporary. 
In  situations  other  than  those  described 
in  paragraphs  (b)  and  (c)  of  this  sec¬ 
tion,  the  absence  shall  not  be  considered 
temporary,  and  the  parties  may  not  be 
found  to  be  “living  with”  one  another  or 
to  be  “memberlsl  of  the  same  house¬ 
hold”  etc.  A  finding  of  temporary  absence 
would  not  be  Justified  where  one  of  the 
parties  was  committed  to  a  penal  insti¬ 
tution  for  life  or  for  a  period  exceeding 
the  reasonable  life  expectancy  of  either, 
or  was  imder  a  sentence  of  death;  or 
where  the  parties  had  ceased  to  live  in 
the  same  place  of  abode  because  of  mari¬ 
tal  or  family  difficulties  and  had  not 
resumed  living  together  before  death. 

(e)  Relevant  period  of  time.  (1)  The 
determination  as  to  whether  a  widow  had 
been  “living  with”  her  husband  shall  be 
based  upon  the  facts  and  circumstances 
as  of  the  time  of  death  of  the  miner. 

(2)  The  determination  as  to  whether 
a  wife  is  a  “member  of  the  same  house¬ 
hold”  as  her  husband  shall  be  based  upon 
the  facts  and  circiunstances  with  respect 
to  the  period  or  periods  of  time  as  to 
which  the  issue  of  membership  in  the 
same  household  is  material.  (See 
§  410.510(c).) 

(3)  The  determination  as  to  whether 
a  parent,  brother,  or  sister  was  “living  in 
the  miner’s  household”  shall  take  ac¬ 
count  <mly  of  the  1-year  period  imme¬ 
diately  prior  to  the  miner’s  death.  (See 
§  410.380.) 

§  410.394  [Revoked] 

36.  Section  410.394  is  revoked. 

37.  Section  410.395  is  revised  to  read  as 
follows: 

§  410.395  Contributione  and  support. 

(a)  "Support”  defined.  The  term  “sup¬ 
port”  includes  food,  shelter,  clothing,  or¬ 
dinary  medical  expenses,  and  other  ordi¬ 
nary  and  customary  items  for  the 
maintenance  of  the  person  supported. 

(b)  "Contributions”  defined.  The  term 
“contributions”  refers  to  contributions 
SMitually  provided  by  the  contributor  from 
his  own  property,  or  the  use  thereof,  or 
by  the  use  of  his  own  credit. 

(c)  "Regular  contributions’’  and  "sub- 
stoMikU  contributions’’  defined.  The 
terms  “regular  contributions”  and  “sub¬ 
stantial  contributions”  mean  oontrlbu- 


tions  that  are  customary  and  sufficient 
to  constitute  a  material  factor  in  the  cost 
of  the  individual’s  support. 

(d)  Contributions  and  community 
property.  When  a  wife  receives,  and  uses 
for  her  support,  income  from  her  serv¬ 
ices  or  property  and  such  income,  under 
applicable  State  law,  is  the  community 
property  of  herself  and  the  miner,  no  part 
of  such  income  is  a  “contribution”  by  the 
miner  to  his  wife’s  support  regardless  of 
any  legal  interest  the  miner  may  have 
therein.  However,  when  a  wife  receives, 
and  uses  for  her  support,  income  from 
the  services  and  the  property  of  the 
miner  and,  under  applicable  State  law. 
such  income  is  community  property,  all 
of  such  income  is  considered  to  be  a  con¬ 
tribution  by  the  miner  to  his  wife’s 
support. 

(e)  "Court  order  for  support”  defined. 
References  to  support  orders  in  S  §  410.330 

(f)(1).  410.350(c),  and  410.360(b)  mean 
any  court  order,  judgment,  or  decree  of 
a  court  of  competent  jurisdiction  which 
requires  regular  contributions  that  are 
a  material  factor  in  the  cost  of  the  in¬ 
dividual’s  support  and  which  is  in  effect 
at  the  applicable  time.  If  such  contribu¬ 
tions  are  required  by  a  court  order,  this 
condition  is  met  whether  or  not  the  c<m- 
tributions  were  actually  made. 

(f)  "Written  agreement’’  defined.  The 
term  “written  agreement”  in  the  phrase 
“substantial  contributions  *  *  *  pursuant 
to  a  written  agreement”  (see  §S  410.351 
(b)  and  410.361(b) )  means  an  agreement 
signed  by  the  miner  providing  for  sub¬ 
stantial  contributions  by  him  for  the  in¬ 
dividual’s  support.  It  must  be  in  effect  at 
the  applicable  time  but  it  need  not  be 
legally  enforceable. 

(g)  "One-half  support”  defined.  ’The 
term  “one-half  support”  means  that  the 
miner  made  regular  contributions,  in 
cash  or  in  kind,  to  the  support  of  a  di¬ 
vorced  wife  (see  S  410.351(a) ),  or  of  a 
surviving  divorced  wife  (see  S  410.361 
(a) ) ,  at  the  specified  time  or  for  the 
specified  period,  and  that  the  amoimt 
at  such  contributions  equaled  or  ex¬ 
ceeded  one-half  the  total  cost  of  such 
individual’s  support  at  such  time  or  dur¬ 
ing  such  period. 

(h)  "Totally  dependent  for  support” 
defined.  The  term  “totally  dependent  on 
the  miner  for  support”  as  used  in  S  410.- 
380(b).  means  that  such  miner  made 
regular  contributions  to  the  support  of 
his  parent,  brother,  or  sister,  as  the  case 
may  be,  and  that  the  amount  of  such 
contributions  at  least  equaled  the  total 
cost  of  such  individual’s  support. 

38.  Subpart  D  of  Part  410  ($9  410.401- 
410.421)  is  revoked  and  a  new  Subpart  D 
(§9  410.401-410.490)  is  added  to  read  as 
follows: 

SwbpoH  D — Total  Dnobility  or  Doolh  Dwo  to 
PiMwmoconiotU 

Sec. 

410.401  Scope  of  Subpart  D. 

410.410  Total  disabntty  due  to  pneumooonl- 
osto,  Includi^  statut^  presump- 

tiOlL. 

410.412  “Total  dtaabUlty”  deflnad. 

410.414  Determining  the  existence  of  pneu¬ 
moconiosis,  Including  statutory 
presumption. 


Sec. 

410.416  Determining  origin  of  pneumoconi¬ 
osis,  including  statutory  presump¬ 
tion. 

410.416  Irrebuttable  presumpti<m  of  total 
dlsabUlty  due  to  pneumoconiosis. 
410.422  Determining  total  disability:  Gen¬ 
eral  criteria. 

410.424  Determining  total  disability:  Med¬ 
ical  criteria  only. 

410.426  Determining  total  disability:  Age, 
education,  and  work  experience 
criteria. 

410.428  X-ray,  biopsy,  and  autc^My  evidence 
of  pneumoconiosis. 

410.430  Ventilatory  studies. 

410.432  Cessation  of  disability. 

410.450  Death  due  to  pneumoconiosis,  in¬ 
cluding  statutory  presumption. 
410.454  Determining  the  existence  of  pneu¬ 
moconiosis,  including  statutory 
presumption — survivor's  claim. 
410.456  Determining  origin  of  pneumoconi¬ 
osis,  including  statutory  presiunp- 
tlon — survlT(X'’s  claim. 

410.458  Irrebuttable  presumption  of  death 
due  to  pneumoocmlosis — survivor’s 
claim. 

410.462  Presun^rtlon  relating  to  respirable 
disease. 

410.470  Determination  by  nongovernmental 

organization  or  other  governmen- 
'  tal  agency. 

410.471  Conclusion  by  physician  regarding 

miner’s  disability  or  death. 

410.472  Consultative  examinations. 

410.473  Evidence  of  continuation  of  dis- 

abUlty. 

410.474  Place  and  manner  of  submitting 

evidence. 

410.475  Failure  to  submit  evidence. 

410.476  Responsibility  to  give  notice  of 

event  which  may  affect  a  change 
in  disability  status. 

410.490  Interim  adjudicatory  rules  for  cer¬ 
tain  Part  B  claims  filed  by  miner 
before  July  I,  1973.  or  by  survivor, 
where  a  miner  died  before  Jan¬ 
uary  1, 1974. 

Appendix 

Subpart  D — Total  Disability  or  Death 
Due  to  Pneumoconiosis 
§  410.401  Scope  of  Sabpart  D. 

(a)  General.  ’This  subpart  establishes 
the  standards  for  determining  whether  a 
coal  miner  is  totally  disabled  due  to 
pneumoconiosis,  whether  he  was  totally 
disabled  due  to  pneumoconiosis  at  the 
time  of  his  death,  or  whether  his  death 
was  due  to  pneumoconiosis. 

(b)  "Pneumoconiosis”  defined.  “Pneu¬ 
moconiosis”  means: 

(1)  A  chronic  dust  disease  of  the  lung 
arising  out  of  emplojrment  in  the  Na¬ 
tion’s  coal  mines,  and  includes  coal  work¬ 
ers’  pneumoconiosis,  anthracosilicosis, 
anthzvMxwis,  anthrosilicosis,  massive  pul¬ 
monary  fibrosis,  progressive  massive  fi¬ 
brosis,  silicosis,  or  sflicotuberculosis,  aris¬ 
ing  out  of  such  emploirment.  For  pur¬ 
poses  of  this  subpart,  the  tenn  also 
includes  the  following  conditions  that 
may  be  the  basis  for  application  of  the 
statutory  presumption  of  disability  or 
death  due  to  pneumoconiosis  under  the 
circumstances  prescribed  in  seetkm  411 
(c)  of  the  Act: 

(2)  Any  other  chronic  respiratory  or 
pulmmiary  impairment  when  the  condi¬ 
tions  are  met  for  the  aivUcatlon  of  the 
presumption  described  in  9  410.414(b)  or 
f  410.454(b).  and 
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(3)  Any  respirable  disease  when  the 
conditions  are  met  for  the  application  of 
the  presumption  described  in  S  410.462. 
The  provisions  for  determining  that  a 
miner  is  or  was  totally  disabled  due  to 
pneumoconiosis  or  its  sequelae  are  in¬ 
cluded  in  §$410,410-410.430  and  in  the 
Appendix  following  this  Subpart  D.  The 
provisions  for  determining  that  a  miner’s 
death  was  due  to  pneumoccmiosis  are 
included  in  $$  410.450-410.462.  Certain 
related  provisions  of  general  application 
are  included  in  §§  410.470-410.476. 

<c>  Relation  to  the  Social  Security 
Act.  Section  402(f)  of  the  Act,  as 
amended,  30  U.S.C.  902(f),  provides  that 
regulations  defining  total  disability  “shall 
not  provide  more  restrictive  criteria  than 
those  applicable  under  section  223(d)  of 
the  Social  Security  Act.”  Section  413(b) 
of  the  Act,  30  U.S.C.  923(b),  also  pro¬ 
vides,  in  pertinent  part,  that  in  ‘‘carry¬ 
ing  out  the  provisions  of  this  part  [that 
is.  part  B  of  title  IV  of  the  Act],  the 
Secretary  [of  Health,  Education,  and 
Welfare]  shaJ]  to  the  maximum  extent 
feasible  (and  consistent  with  the  provi¬ 
sions  of  this  part)  utilize  the  •  »  •  pro¬ 
cedures  he  uses  in  determining  entitle¬ 
ment  to  disability  insurance  benefits 
under  section  223  of  the  Social  Security 
Act  »  • 

§  110.410  Tftlul  (lisakilily  due  lu  piieii* 
ineluding  slaliilory  pre- 

Mimptiun. 

<a)  Benefits  are  provided  under  the 
Act  to  coal  miners  “who  are  totally  dis¬ 
abled  due  to  pneumoconiosis  arising  out 
of  employment  in  one  or  more  of  the  Na¬ 
tion’s  coal  mines,”  and  to  the  eligible 
stirvivors  of  miners  who  are  determined 
to  have  been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  their 
death.  (For  benefits  to  the  eligible  sur¬ 
vivors  of  miners  whose  deaths  are  deter¬ 
mined.  to  have  been  due  to  pneumoco¬ 
niosis,*  .see  $  410.450.) 

(b)  To  establish  entitlement  to  bene¬ 
fits  on  the  basis  of  a  coal  miner’s  total 
disability  due  to  pneumoconiosis,  a  claim¬ 
ant  must  submit  the  evidence  neces¬ 
sary  to  establish:  (1)  That  he  is  a  coal 
miner,  that  he  is  totally  disabled  due  to 
pneumoconiosis,  and  that  his  pneumoco¬ 
niosis  arose  out  of  employment  in  the 
Nation’s  cosd  mines;  or  (2)  that  the  de¬ 
ceased  individual  was  a  miner,  that  he 
was  totally  disabled  due  to  pneumoco¬ 
niosis  at  the  time  of  his  death,  and  that 
his  pneumoconiosis  arose  out  of  employ¬ 
ment  in  the  Nation’s  coal  mines. 

(c)  Total  disability  is  defined  in 
$  410.412;  the  basic  provision  on  deter¬ 
mining  the  existence  of  pneumoconiosis 
is  in  §  410.414;  and  the  requirement  that 
the  pneumoconiosis  must  have  arisen  out 
of  coal  mine  employment  is  In  $  410.416. 
The  statutory  presumptions  with  resp>ect 
to  the  burden  of  proving  the  foregoing 
are  in  $$  410.414(b),  410.416(a),  and 
410.418,  and  the  provision  for  determin¬ 
ing  the  existence  of  total  disability  when 
the  presumption  in  $  410.418  does  not 
apply  Is  included  in  $  410.422. 

§  410.412  “Total  dwabilily”  defined. 

(a)  A  miner  shall  be  considered  totally 
disabled  due  to  pneumoconiosis  if : 


(1)  His  pneumoconiosis  prevents  him 
from  engaging  in  gainful  work  in  the  im¬ 
mediate  area  of  his  residence  requiring 
the  skills  and  abilities  comparable  to 
those  of  any  work  in  a  mine  or  mines  in 
which  he  previously  engaged  with  some 
regularity  and  over  a  substantial  period 
of  time  (that  is,  “comparable  and  gain¬ 
ful  work”;  see  §§410.424-410.426);  and 

(2)  His  impairment  can  be  expected 
to  result  in  death,  or  has  lasted  or  can 
be  expected  to  last  for  a  continuous 
period  of  not  less  than  12  months. 

(b)  A  miner  shall  be  considered  to 
have  been  totally  disabled  due  to  pneu- 
moconiosLs  at  the  time  of  his  death,  if 
at  the  time  of  his  death: 

<  1 )  His  pneumoconiosis  prevented  him 
from  engaging  in  gainful  work  in  the 
immediate  area  of  his  residence  requiring 
the  skills  and  abilities  comparable  to 
those  of  any  work  in  a  mine  or  mines 
in  which  he  previously  engaged  with  some 
regularity  and  over  a  substantial  period 
of  time  (that  is,  “comparable  and  gainful 
work”;  see  §§  410.424-410.426);  and 

(2»  His  impairment  was  expected  to 
result  in  death,  or  it  lasted  or  was  ex¬ 
pected  to  last  for  a  continuous  period  of 
not  less  than  12  months. 

§  1 10.41  t  Deirrmining  the  exiKtencc  uf 
l>iiriiiii«M‘(»iiiosis,  including  Klutiilury 
prc<.i|inipli<tn. 

( a  t  General.  A  finding  of  the  existence 
of  pneumoconiosis  as  defined  in  §  410.110 
( o)  ( 1 )  may  be  made  under  the  provisions 
of  §  410.428  by: 

<1>  Chest  roentgenogram  (X-ray) ;  or 

<2>  Biopsy:  or 

(3>  Autopsy. 

«bi  Presumption  relating  to  respira¬ 
tory  or  pulmonary  impairment.  (1)  Even 
though  the  existence  of  pneumoconiosis 
is  not  established  as  provided  in  para¬ 
graph  (a)  of  this  section,  if  other  evi¬ 
dence  demonstrates  the  existence  of  a 
totally  disabling  chronic  respiratory  or 
pulmonary  impairment  (see  §§  410.412, 
410.422,  and  410.426),  it  may  be  pre¬ 
sumed,  in  the  absence  of  evidence  to  the 
contrary  (see  subparagraph  (2)  of  this 
paragraph),  that  a  miner  is  totally  dis¬ 
abled  due  to  pneumoconiosis,  or  that  a 
miner  was  totally  disabled  due  to  pneu¬ 
moconiosis  at  the  time  of  his  death. 

(2)  This  presumption  may  be  rebutted 
only  if  it  is  established  that  the  miner 
does  not,  or  did  not,  have  pneumoconio¬ 
sis,  or  that  his  respiratory  or  pulmonary 
impairment  did  not  arise  out  of,  or  in 
connection  with,  employment  in  a  coal 
mine. 

(3)  The  provisions  of  this  paragraph 
shall  aKJly  where  a  miner  was  employed 
for  15  or  more  years  in  one  or  more  of  the 
Nation’s  underground  coal  mines;  In  one 
or  more  of  the  Nation’s  other  coal  mines 
where  the  «ivironmental  conditions  were 
substantially  similar  to  those  in  an  un¬ 
derground  coal  mine:  or  in  any  com¬ 
bination  of  both. 

(4)  However,  where  the  evidence 
shows  a  work  history  reflecting  many 
years  of  such  coal  mine  employment  (al¬ 
though  less  than  15) ,  as  well  as  a  severe 
lung  impairment,  such  evidence  may  be 
considered,  in  the  exercise  of  soimd  Judg¬ 
ment,  to  establish  entitlement  in  such 


case,  provided  that  a  mere  showing  of 
a  respiratory  or  pulmonary  impairment 
shall  not  be  sufflei^t  to  establish  such 
entitlement. 

(c)  Other  relevant  evidence.  Even 
though  the  existence  of  pneumoconiosis 
is  not  established  as  provided  in  para¬ 
graph  (a)  or  (b)  of  this  section,  a  find¬ 
ing  of  total  disability  due  to  pneumo¬ 
coniosis  may  be  made  if  other  relevant 
evidence  establishes  the  existence  of  a 
totally  disabling  chrcmlc  respiratory  or 
pulmonary  impairment,  and  that  such 
impairment  arose  out  of  employment  in 
a  coal  mine.  As  used  in  this  paragraph, 
the  term  “other  relevant  evidence”  in¬ 
cludes  medical  tests  such  as  blood  gas 
studies,  electrocardiogram,  pulmonary 
function  studies,  or  physical  performance 
tests,  and  any  medical  history,  evidence 
submitted  by  the  miner’s  physician,  his 
spouse’s  affidavits,  and  in  the  case  of  a 
deceased  miner,  other  appropriate  affi¬ 
davits  of  persons  with  knowledge  of  the 
individual’s  physical  condition,  and  other 
supportive  materials.  In  any  event,  no 
claim  for  benefits  under  Part  B  of  title 
IV  of  the  Act  shall  be  denied  solely  on  the 
basis  of  a  negative  chest  roentgenogram 
(X-ray) . 

§  410.116  Dclf'nniiiiiig  origin  uf  uneii- 
mo4'onio^if<,  iiicliifling  slaliitory  pre¬ 
sumption. 

(a)  If  a  miner  was  employed  for  10 
or  more  years  in  the  Nation’s  coal  mines, 
and  is  suffering  or  suffered  from  pneumo¬ 
coniosis,  it  will  be  presumed,  in  the  ab¬ 
sence  of  ptersuasive  evidence  to  the 
contrary,  that  the  pneumoconiosis  arose 
out  of  such  employment. 

(b)  In  any  other  case,  a  miner  who 
is  suffering  or  suffered  from  pneumo¬ 
coniosis,  must  submit  the  evidence  neces¬ 
sary  to  establish  that  the  pneumoconiosis 
arose  out  of  employment  in  the  Nation’s 
coal  mines.  (See  §§410.110  (h),  (i),  (j), 
(k),  (1),  and  (m).) 

§  410.118  Irrrhiilltikk*  prrsiimplioii  of 
total  (liMakility  (Iik*  to  pneiimix'oiii- 
osi». 

There  is  an  in-ebuttable  presumption 
that  a  miner  is  totally  disabled  due  to 
pneumoconiosis,  or  that  a  minor  was  to¬ 
tally  disabled  due  to  pneumoconiosis  at 
the  time  of  his  death,  if  he  is  suffering 
or  suffered  from  a  chronic  dust  disease 
of  the  lung  which: 

(a)  When  diagnosed  by  chest  roent¬ 
genogram  (X-ray),  yields  one  or  more 
large  opacities  (greater  than  1  centi¬ 
meter  in  diameter)  and  would  be  classi¬ 
fied  in  Category  A,  B,  or  C  (that  is,  as 
“complicated  pneumoconiosis”) ,  in: 

(1)  The  ILO-U/C  International  Clas¬ 
sification  of  Radiographs  of  Ihieumoco- 
nioses,  1971,  or 

(2)  The  International  Classification 
of  the  Radiographs  of  the  Pneiunoconio- 
ses  of  the  International  Labour  Office, 
Extended  Classification  (1968)  (which 
may  be  referred  to  as  the  “ILO  Classi¬ 
fication  (1968)”),  or 

(3)  The  Classification  of  the  Pneumo¬ 
conioses  of  the  Union  Internationale 
Contra  Cancer/Cincinnati  (1968)  (which 
may  be  referred  to  as  the  “UICC /Cincin¬ 
nati  (1968)  Classification”);  or 
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(b)  When  diagnosed  by  biopsy  or 
autopsy,  yields  massive  lesions  in  the 
lung.  The  report  of  biopsy  or  autopsy  will 
be  accepted  as  evidence  of  complicated 
pneumoconiosis  if  the  histological  find¬ 
ings  show  simple  pneumoconiosis  and 
progressive  massive  fibrosis;  or 

(c)  When  established  by  diagnoses  by 
means  other  than  those  specified  in 
paragraphs  (a)  and  (b)  of  this  section, 
would  be  a  condition  which  could  reason¬ 
ably  be  expected  to  yield  the  results  de¬ 
scribed  in  paragraph  (a)  or  (b)  of  this 
section  had  diagnoses  been  made  as 
therein  prescribed;  Provided,  however. 
That  any  diagnoses  made  under  this 
paragraph  shall  accord  with  generally 
accepted  medical  procedures  for  diag¬ 
nosing  pneumoconiosis. 

§  410.422  Determining  total  disability: 

General  criteria. 

(a)  A  determination  of  total  disability 
due  to  pneumoconiosis  is  made  in  ac¬ 
cordance  with  this  section  when  a  miner 
cannot  be  presumed  to  be  totally  disabled 
due  to  pneumoconiosis  (or  to  have  been 
totally  disabled  due  to  pneumoconiosis  at 
the  time  of  his  death),  under  the  provi¬ 
sions  of  §  410.418.  In  addition,  when  a 
miner  has  (or  had)  a  chronic  respiratory 
or  pulmonary  impairment,  a  determina¬ 
tion  of  whether  or  not  su^  impairment 
is  (or  was)  totally  disabling  is  also  made 
in  accordance  with  this  section  for  pur¬ 
poses  of  9  410.414(b). 

(b)  A  determination  of  total  disability 
may  not  be  made  for  purposes  of  this 
part  unless  pneumoconiosis  is  (or  is  pre¬ 
sumed  to  be)  the  impairment  involved. 

(c)  Whether  or  not  the  pneumoconi¬ 
osis  in  a  particular  case  renders  (or 
rendered)  a  miner  totally  disabled,  as 
defined  in  9  410.412,  is  determined  from 
all  the  facts  of  that  case.  Primary  con¬ 
sideration  is  given  to  the  medical  severity 
of  the  individual’s  pneumoconiosis  (see 
9  410.424).  Consideration  is  also  given  to 
such  other  factors  as  the  individual’s  age, 
education,  and  work  experience  (see 
9  410.426). 

§410.424  Determining  total  disability: 

Medical  criteria  only. 

(a)  Medical  considerations  alone  shall 
justify  a  finding  that  a  miner  is  (or  was) 
totally  disabled  where  his  impairment  is 
one  that  meets  (or  met)  the  duration 
requirement  in  9  410.412(a)(2)  or 
9  410.412(b)  (2).  and  is  listed  in  the  Ap¬ 
pendix  to  this  subpart,  or  if  his  impair¬ 
ment  is  medically  the  equivalent  of  a 
listed  impairment.  However,  medical  con¬ 
siderations  alone  shall  not  Justify  a  find¬ 
ing  that  an  individual  is  (or  was)  totally 
disabled  if  other  evidence  rebuts  such  a 
finding,  e.g.,  the  individual  is  (or  was) 
engaged  in  comparable  and  gainful  work 
(see  9  410.412) . 

(b)  An  individual’s  impairment  shall 
be  determined  to  be  medically  the  equiv¬ 
alent  of  an  impairment  listed  in  the  ap¬ 
pendix  to  this  subpart  (kily  if  the  medical 
findings  with  respect  thereto  are  at  least 
equivalent  in  severity  and  duration  to 
the  listed  findings  of  the  listed  impair¬ 
ment.  Any  decision  as  to  whether  an  in¬ 
dividual’s  impairment  is  medically  the 
equivalent  of  an  Impairment  list^  in 


the  Appendix  to  this  subpart,  shall  be 
based  on  medically  accepted  clinical 
and  laboratory  diagnostic  techniques,  in¬ 
cluding  a  medical  Judgment  furnished  by 
one  or  more  physicians  designated  by  the 
Administration,  relative  to  the  question 
of  mediiml  equivalence. 

§410.426  Determining  total  disability: 
Age,  education,  and  work  experience 
criteria. 

(a)  Pneumoconiosis  which  emstitutes 
neither  an  impairment  listed  in  the  ap¬ 
pendix  to  this  subpart  (see  9  410.424). 
nor  the  medical  equivalent  thereof,  shall 
nevertheless  be  found  totally  disabling  if 
because  of  the  severity  of  such  impair¬ 
ment,  the  miner  is  (or  was)  not  only  un¬ 
able  to  do  his  previous  coal  mine  work, 
but  also  cannot  (or  could  not),  con¬ 
sidering  his  age,  his  education,  and  work 
experience,  engage  in  any  other  kind  of 
comparable  and  gainful  work  (see 
9  410.412(a)  (1) )  available  to  him  in  the 
immediate  area  of  his  residence.  A  miner 
shall  be  determined  to  be  under  a  dis¬ 
ability  only  if  his  pneumoconiosis  is  (or 
was)  the  primary  reason  for  his  Inability 
to  engage  in  such  comparable  and  gainful 
work.  Medical  impairments  other  than 
pneumoconiosis  may  not  be  considered. 

’The  following  criteria  recognize  that 
an  impairment  in  the  transfer  of  oxygen 
from  the  lung  alveoli  to  cellular  level  can 
exist  in  an  individual  even  though  his 
chest  roentgenogram  (X-ray)  or  ven¬ 
tilatory  function  tests  are  normal. 

(b)  Subject  to  the  limitations  in 
paragraph  (a)  of  this  section,  pneu¬ 
moconiosis  shall  be  found  disabling  if  it 
is  established  that  the  miner  has  (or  had) 
a  respiratory  impairment  because  of 
pneumoconiosis  demonstrated  on  the 
basis  of  a  ventilatory  study  in  which  the 
maximmn  volimtary  ventilation  (MW) 
or  maximum  breathing  capacity  (MBC), 
and  1 -second  forced  expiratory  volume 
(FEVi),  are  equal  to  or  less  than  the 
values  specified  in  the  following  table  or 
by  a  medically  equivalent  test: 


llnicht  (InchM) 

MW 

(MBC) 

equal  to  and 
or  leas 
than 

FEV, 
equal 
to  or 
leas 
than 

L.'Min. 

L. 

67  or  low . 

62 

1.4 

88 . 

63 

1.4 

69 . 

64 

1.4 

60 . 

68 

1.8 

61 . 

66 

1.6 

62 . 

67 

1.8 

63 . 

88 

1.8 

64 . 

69 

1.6 

66 . 

60 

1.6 

66 . 

61 

1.6 

67 . 

62 

1.7 

68 . 

63 

1.7 

69 . 

64 

1.8 

70 . 

66 

1.8 

71 . 

66 

1.8 

72 . . 

67 

1.9 

73  or  more . 

68 

1.9 

(c)  Where  the  values  specified  in 
paragraph  (b)  of  this  section  are  not 
met,  pneumoconiosis  may  nevertheless  be 
foimd  disabling  if  a  physical  perform¬ 
ance  test  establishes  a  chronic  respira¬ 
tory  or  pulmonary  impairment  which  is 
medically  the  equivalent  of  the  values 
specified  in  the  table  in  paragraph  (b)  of 


this  section.  Any  decision  with  respect  to 
such  medical  equivalence  shall  be  based 
on  medically  accepted  clinical  and  labor¬ 
atory  diagnostic  techniques  including  a 
medical  Judgment  furnished  by  one  or 
more  physicians  designated  by  the  Ad¬ 
ministration. 

(d)  Where  a  ventilatory  study  and/or 
a  physical  performance  test  is  medi¬ 
cally  contraindicated,  or  cannot  be  ob¬ 
tained,  or  where  evidence  obtained  as  a 
result  of  such  tests  does  not  establish 
that  the  miner  is  totally  disabled,  pneu¬ 
moconiosis  may  nevertheless  be  found 
totally  disabling  if  other  relevant  evi¬ 
dence  (see  9  410.414(c))  establishes  that 
the  miner  has  (or  had)  a  chronic  res¬ 
piratory  or  pulmonary  impairment, 
the  severity  of  which  prevents  (or  pre¬ 
vented)  him  not  only  from  doing  his 
previous  coal  mine  work,  but  also,  con¬ 
sidering  his  age.  his  education,  and  work 
experience,  prevents  (or  prevented)  him 
from  engagtog  in  comparable  and  gain¬ 
ful  work. 

(e)  When  used  in  this  section,  the 
term  "age”  refers  to  chronological  age 
and  the  extent  to  which  it  alfects  the 
miner’s  capacity  to  engage  in  compara¬ 
ble  and  gainful  work. 

(f)  When  used  in  this  section,  the 
term  “education”  is  used  in  the  follow¬ 
ing  sense:  Education  and  training  are 
factors  in  determining  the  employment 
capacity  of  a  miner.  Lack  of  formal 
schooling,  however,  is  not  necessarily 
proof  that  a  miner  is  an  imeducated  per¬ 
son.  ’The  kinds  of  responsibilities  with 
which  he  was  charged  when  working  may 
indicate  ability  to  do  more  than  unskilled 
work  even  though  his  formal  education 
has  been  limited. 

§  410.428  X-ray,  biopsy,  and  autopHy 
evidence  of  pneumoeoniofiis. 

(a)  A  finding  of  the  existence  of  pneu¬ 
moconiosis  as  defined  in  9  410.110(o)  (1) 
may  be  made  imder  the  provisions  of 
9  410.414(a)  if: 

(1)  A  chest  roentgenogram  (X-ray) 
establishes  the  existence  of  pneumoconi¬ 
osis  classified  as  Category  1,  2,  3,  A,  B,  or 
C  according  to: 

(1)  ’The  HiO-U/C  Intematlonal  Clas.*;!- 
fication  of  Radiographs  of  Pneumoconio¬ 
ses,  1971;  or 

(ii)  ’The  International  Classification  of 
Radiographs  of  the  Pneumoconioses  of 
the  International  Labour  0£Qce.  Ex¬ 
tended  Classification  (1968) ;  or 

(iii)  ’The  Classification  of  the  Pneumo¬ 
conioses  of  the  Union  Internationale 
Contra  Cancer/Cincinnati  (1968). 

A  chest  roentgenogram  (X-ray)  classi¬ 
fied  as  Category  Z  imder  the  ILO  Classi¬ 
fication  (1958)  or  Short  Form  (1968) 
will  be  reclassified  as  Category  0  or  Cate¬ 
gory  1  and  only  the  latter  accepted  as 
evidence  of  pneumoconiosis.  A  chest 
roentgenogram  (X-ray)  classified  under 
any  of  the  foregoing  classifications  as 
Category  0.  including  subcategories  o/-, 
0/0,  or  0/1  imder  the  UICC/Cincinnati 
(1968)  Classification,  is  not  accepted  as 
evidence  of  pneiunoconlosis;  or 

(2)  An  autopsy  shows  the  existence  of 
pneumoconiosis,  or 
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(3)  A  biopsy  (other  than  a  needle 
biopsy)  shows  the  existence  of  pneumo¬ 
coniosis.  Such  biopsy  would  not  be  ex¬ 
pected  to  be  performed  for  the  sole  pur¬ 
pose  of  diagnosing  pneumoconiosis. 
Where  a  biopsy  is  performed  for  other 
purposes,  however  (e.g.,  in  ccmnectlon 
with  a  lung  resection) ,  the  reixwt  thereof 
will  be  considered  in  determining  the 
existence  of  pneumoccmiosis. 

(b)  The  roentgenogram  shall  be  of 
suitable  quality  for  proper  classification 
of  the  pneumoconioses  and  conform  to 
accepted  medical  standards.  It  should 
represent  a  posterior-anterior  view  of  the 
chest,  and  such  other  views  as  the  Ad¬ 
ministration  may  require,  taken  at  a 
preferred  distance  of  6  feet  (a  minimxim 
of  5  feet  is  required)  between  the  focal 
point  and  the  film  on  a  14  x  17  inch  or 
14  X  14  inch  X-ray  film.  Additional  films 
or  views  should  be  obtained,  if  necessary, 
to  provide  a  suitable  roentgenogram 
(X-ray)  for  proper  classification  pur¬ 
poses. 

(c)  A  report  of  autopsy  or  biopsy 
shall  include  a  detailed  gross  (macro¬ 
scopic)  and  microscopic  description  of 
the  lungs  or  visualized  portion  of  a  lung. 
If  an  operative  procedure  has  been  per¬ 
formed  to  obtain  a  portion  of  a  lung,  the 
evidence  should  include  a  copy  of  the 
operative  note  and  the  pathology  report 
of  the  gross  and  microscopic  examina¬ 
tion  of  the  surgical  specimen.  If  any 
autopsy  has  been  performed,  the  evi¬ 
dence  should  include  a  complete  copy  of 
the  autopsy  report. 

§  410.430  Venlilalorj  studies. 

Spirometric  tests  to  measure  ventila¬ 
tory  function  must  be  expressed  in  liters 
or  liters  per  minute.  The  reported  maxi¬ 
mum  voluntary  ventilation  (MW)  or 
maximum  breathing  capacity  (MBC) 
and  1 -second  forced  expiratory  volume 
(FEVi)  should  represent  the  largest  of 
at  least  three  attempts.  The  MW  or  the 
MBC  reported  should  represent  the  ob¬ 
served  value  and  should  not  be  calculated 
from  PEVi.  The  three  appropriately 
labeled  spirometric  tracings,  showing 
distance  per  second  on  the  abscissa  and 
the  distance  per  liter  on  the  ordinate, 
must  be  incorporated  in  the  file.  The 
paper  speed  to  record  the  FEVi  should 
be  at  lesist  20  millimeters  (mm.)  per 
second.  The  height  of  the  individual 
must  be  recorded.  Studies  should  not  be 
performed  during  or  soon  after  an  acute 
respiratory  illness.  If  wheezing  is  pres¬ 
ent  on  auscultation  of  the  chest,  studies 
must  be  performed  following  administra¬ 
tion  of  nebulized  broncho-dilator  imless 
use  of  the  later  is  contraindicated.  A 
statement  shall  be  made  as  to  the  in¬ 
dividual’s  ability  to  understand  the  di¬ 
rections,  and  cooperate  in  performing 
the  tests.  If  the  tests  cannot  be  com¬ 
pleted  the  reason  for  such  failure  should 
be  explained. 

§  410.432  Cessation  of  disability. 

(a)  Where  it  has  been  determined 
that  a  miner  is  totally  disabled  tmder 
S  410.412,  such  disability  shall  be  found 
to  have  ceased  in  the  month  in  which 
his  impairment,  as  established  by  medi¬ 


cal  or  other  relevant  evidence,  is  no 
longer  of  such  severity  as  to  prevent  him 
from  engaging  in  compariable  and  gain¬ 
ful  work. 

(b)  Except  where  a  finding  is  made 

as  specified  in  paragraph  (a)  of  this 
section  which  results  in  an  earlier  month 
of  cessation,  if  a  is  requested  to 

furnish  necessar  al  or  other  evi¬ 
dence  or  to  pres  slf  for  a  neces¬ 
sary  medical  e  on  by  a  date 

specified  in  the  »  or  a  date  ex¬ 

tended  at  the  miner  s  request  for  good 
cause,  and  the  miner  fails  to  comply  with 
such  request,  the  disability  may  be  found 
to  have  ceased  in  the  month  within 
which  the  date  for  compliance  falls,  im¬ 
less  the  Administration  determines  that 
there  is  a  good  cause  for  such  failure. 

(c)  Before  a  determination  is  made 
that  a  miner’s  disability  has  ceased,  such 
miner  shall  be  given  notice  and  an  op¬ 
portunity  to  present  evidence  includ¬ 
ing  that  from  medical  sources  of  his 
own  choosing  and  arguments  and  con¬ 
tention  that  his  disability  has  not 
ceased. 

§  410.450  Death  due  to  pneumoooniosie, 
inriuding  statutory  presumption. 

Benefits  are  provided  under  the  Act  to 
the  eligible  survivor  of  a  coal  miner  who 
was  entitled  to  benefits  at  the  time  of 
his  death,  or  whose  death  is  determined 
to  have  been  due  to  pneumoconiosis.  (For 
benefits  to  the  eligible  survivors  of  a 
miner  who  is  determined  to  have  been 
totally  disabled  due  to  pneumoconiosis 
at  the  time  of  his  death,  regardless  of 
the  cause  of  death,  see  §§  410.410- 
410.430.)  Except  as  otherwise  provided 
in  §S  410.454-410.462,  the  claimant  must 
submit  the  evidence  necessary  to  estab¬ 
lish  that  the  miner’s  death  was  due  to 
pneumoconiosis  and  that  the  pneumo¬ 
coniosis  arose  out  of  employment  in  the 
Nation’s  coal  mines. 

§  410.454  Drtermining  thr  exi»>lcnre  of 
pnrumoconiofiio,  including  xtatulory 
presumption — survivor's  claim. 

(a)  Medical  findings.  A  finding  of  the 
existence  of  pneumoconiosis  as  defined  in 
§  410.110(0)  (1)  may  be  made  under  the 
provisions  of  §  410.428  by: 

(1)  Chest  roentgenogram;  or 

(2)  Biopsy;  or 

(3)  Autopsy. 

(b)  Presumption  relating  to  respira¬ 
tory  or  pulmonary  impairment — survi¬ 
vor’s  claim.  (1)  Even  though  the  exist¬ 
ence  of  pneumoconiosis  is  not  estab¬ 
lished  as  provided  in  paragraph  (a)  of 
this  section,  if  other  evidence  demon¬ 
strates  the  existence  of  a  chronic  respira¬ 
tory  or  pulmonary  impairment  from 
which  the  miner  was  totally  disabled 
(see  §  410.412)  prior  to  his  death,  it 
will  be  presumed  in  the  absence  of  evi¬ 
dence  to  the  contrary  (see  subparagraph 
(2)  of  this  paragraph)  that  the  death  of 
the  miner  was  due  to  pneumoconiosis. 

(2)  ’This  presumption  may  be  rebutted 
only  if  it  is  established  that  the  miner 
did  not  have  pneumoconiosis,  or  that 
his  respiratory  or  pulmonary  impairment 
did  not  arise  out  of,  or  in  connection 
with,  employment  in  a  coal  mine. 


(3)  Tlie  provisions  of  this  paragraph 
shall  apply  where  a  miner  was  employed 
for  15  or  more  years  in  one  or  more  of 
the  Nation’s  imderground  coal  mines;  in 
one  or  more  of  the  Nation’s  other  coal 
mines  where  the  environmental  condi¬ 
tions  were  substantially  similar  to  those 
in  an  underground  coal  mine;  or  in  any 
combination  of  both. 

(4)  How’ever,  where  the  evidence 
shows  a  work  history  refiecting  many 
years  of  such  coal  mine  employment  (al¬ 
though  less  than  15)  as  well  as  a  severe 
lung  impairment,  such  evidence  may  be 
considered,  in  the  exercise  of  sound 
judgment,  to  establish  entitlement  in 
such  case,  provided  that  a  mere  showing 
of  a  respiratory  or  pulmonary  impair¬ 
ment  shall  not  be  sufiBcient  to  establish 
such  entitlement. 

(c)  Other  relevant  evidence.  Even 
though  the  existence  of  pneiunoconiosis 
is  not  established  as  provided  in  para¬ 
graph  (a)  or  (b)  of  this  section,  a  find¬ 
ing  of  death  due  to  pneumoconiosis  may 
be  made  if  other  relevant  evidence  estab¬ 
lishes  the  existence  of  a  totally  disabling 
chronic  respiratory  or  pvUmonary  Impair¬ 
ment,  and  that  such  impairment  arose 
out  of  employment  in  a  coal  mine.  As 
used  in  this  paragraph,  the  term  “other 
relevant  evidence’’  includes  medical  tests 
such  as  blood  gas  studies,  electrocardio¬ 
gram,  pulmonary  fvmction  stu(Ues,  or 
physical  performance  tests,  and  any  med¬ 
ical  history,  evidence  submitted  by  the 
miner’s  physician,  his  spouse’s  affidavits, 
and  in  the  case  of  a  deceased  miner,  other 
appropriate  affidavits  of  persons  with 
knowledge  of  the  individual’s  physical 
condition,  and  other  supportive  mate¬ 
rials.  In  any  event,  no  claim  for  benefits 
vmder  Part  B  of  title  IV  of  the  Act  shall 
be  denied  solely  on  the  basis  of  a  nega¬ 
tive  chest  roentgenogram  (X-ray). 

§  410.456  Determining  origin  of  pneu¬ 
moconiosis,  including  statutory  pre¬ 
sumption — survivor’s  claim. 

(a)  If  a  miner  was  employed  for  10 
years  or  more  in  the  Nation’s  coal  mines, 
and  suffered  from  pneumoconiosis,  it  will 
be  presiuned,  in  the  absence  of  persuasive 
evidence  to  the  contrary,  that  the  pneu¬ 
moconiosis  arose  out  of  such  employment. 

(b)  In  any  other  case,  the  claimant 
must  submit  the  evidence  necessary  to 
establish  that  the  pneumoconiosis  from 
which  the  deceased  miner  suffered,  arose 
out  of  employment  in  the  Nation’s  coal 
mines.  (See  §S  410.110  (h).  (i),  (j),  (k), 
(1),  and  (m).) 

§  410.458  Irrebuttable  pronumption  of 
death  due  to  pneumoconiosis — sur¬ 
vivor's  claim. 

There  is  an  irrebuttable  presumption 
that  the  death  of  a  miner  was  due  to 
pneumoconiosis  if  he  suffered  from  a 
chronic  dust  disease  of  the  lung  which 
meets  the  requirements  of  §  410.418. 

§  410.462  Presumption  relating  to  respi¬ 
rable  disease. 

(a)  Even  though  the  existence  of 
pneumoconiosis  as  defined  in  §  410.110 
(o)(l)  is  not  established  as  provided  in 
§  410.464(a) ,  if  a  deceased  miner  was 
employed  for  10  years  or  more  in  the 
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Nation’s  coal  mines  and  died  from  a 
respirable  disease,  it  will  be  presiuned, 
in  the  absence  of  evidence  to  the  con¬ 
trary,  that  his  death  was  due  to  pneu¬ 
moconiosis  arising  out  of  emplosrment  in 
a  coal  mine. 

(b)  Death  will  be  found  due  to  a 
respirable  disease  when  death  is  medi¬ 
cally  ascribed  to  a  chronic  dust  disease, 
or  to  another  chrcmic  disease  of  the  limg. 
Death  will  not  be  found  due  to  a 
respirable  disease  where  the  disease  re¬ 
ported  does  not  suggest  a  reasonable 
possibility  that  death  was  due  to 
pneumoc(mlosis.  Where  the  evidence 
establishes  that  a  deceased  miner  suf¬ 
fered  from  pneumoconiosis  or  a  respira¬ 
ble  disease  and  death  may  have  been  due 
to  multiple  causes,  death  will  be  found 
due  to  pneumoconiosis  if  it  is  not  medi¬ 
cally  feasible  to  distinguish  which  disease 
caused  death  or  specifically  how  much 
each  disease  contributed  to  causing 
death. 

§  410.470  Determination  by  nongovern¬ 
mental  organization  or  other  govern¬ 
mental  agency. 

The  decision  of  any  nongovernmental 
organlzaticm  or  any  other  governmental 
agency  that  an  individual  is.  or  is  not, 
disabled  for  purposes  of  any  contract, 
schedule,  regtUation,  or  law,  or  that  his 
death  was  or  was  not  due  to  a  particular 
cause,  shall  not  be  determinative  of  the 
question  of  whether  or  not  an  individual 
is  totally  disabled  due  to  pneumoconiosis, 
or  was  totally  disabled  due  to  pneumocon¬ 
iosis.  As  used  in  this  section,  the  term 
"other  governmental  agency”  includes 
the  Administration  with  respect  to  a 
determination  or  decision  relating  to  en¬ 
titlement  to  disability  insurance  benefits 
under  section  223  of  the  Social  Security 
Act,  since  the  requirements  for  entitle¬ 
ment  under  the  latter  Act  differ  from 
those  relating  to  benefits  under  this  part. 
However,  a  final  determination  or  decl- 
si(»i  that  an  individual  is  disabled  for 
purposes  of  section  223  of  the  Social 
Security  Act  where  the  cause  of  such  dis¬ 
ability  is  pneumoconiosis,  shall  be  bind¬ 
ing  on  the  Administration  on  the  issue  of 
disability  with  respect  to  claims  under 
this  part. 

§  410.471  Conclusion  by  physician  re¬ 
garding  miner's  disability  or  death. 

The  function  of  deciding  whether  or 
not  an  individual  is  totally  disabled  due 
to  pneumoconiosis,  or  was  totally  dis¬ 
abled  due  to  pneumoconiosis  at  the  time 
of  his  death,  or  that  his  death  was  due 
to  pneumoconiosis,  is  the  responsibility 
of  the  Administration.  A  statement  by  a 
physician  that  an  individual  is,  or  is 
not,  "disabled,”  "permanently  disabled,” 
"totally  disabled.”  "totally  and  perma¬ 
nently  disabled,”  "unable  to  work,”  or  a 
statement  of  similar  import,  being  a  con¬ 
clusion  upon  the  ultimate  issue  to  be  de¬ 
cided  by  the  Administration,  shall  not  be 
determinative  of  the  question  of  whether 
or  not  an  individusd  is  under  a  disability. 
However,  all  statements  and  other  evi¬ 
dence  (including  statements  of  the  min¬ 
er’s  physician)  shall  be  considered  in  ad¬ 
judicating  a  claim.  In  considering  state¬ 


ments  of  the  miner’s  physician, 
ap];H‘<^rlate  account  shall  be  taken  of 
the  length  of  time  he  treated  the  miner. 

§  410.472  Consultative  examinations. 

Upon  reasonable  notice  of  the  time 
and  place  thereof,  any  individual  filing 
a  claim  alleging  to  be  totally  disabled 
due  to  pneumoconiosis  shall  present  him¬ 
self  for  and  submit  to  reasonable  phys¬ 
ical  examinations  or  tests,  at  the  ex¬ 
pense  of  the  Administration,  by  a  physi¬ 
cian  or  other  professional  or  technical 
source  designated  by  the  Administration 
or  the  State  agency  authorized  to  make 
determinations  as  to  disability.  If  any 
such  individual  fails  or  refuses  to  present 
himself  for  any  examination  or  test,  such 
failure  or  refusal,  unless  the  Administra¬ 
tion  determines  that  there  is  good  cause 
therefor,  may  be  a  basis  for  determining 
that  such  individual  is  not  totally  dis¬ 
abled.  Religious  or  personal  scruples 
against  medical  examination  or  test  shall 
not  excuse  an  individual  from  presenting 
himself  for  a  medical  examination  or 
test.  Any  claimant  may  request  that  such 
test  be  performed  by  a  physician  or  other 
professional  or  technicsd  source  of  his 
choice,  the  reasonable  expense  of  which 
shall  be  borne  by  the  Administration 
(see  §  410.240(h) ) .  However,  granting 
such  request  does  not  preclude  the  Ad¬ 
ministration  from  requiring  that  addi¬ 
tional  or  suppl«nental  tests  be  conducted 
by  a  physician  or  other  professional 
or  tectoical  source  designated  by  the 
Administration. 

§  410.473  Evidence  of  rontinualion  of 
difiabilily. 

An  individual  who  has  been  deter¬ 
mined  to  be  totally  disabled  due  to  pneu¬ 
moconiosis,  upon  reasonable  notice,  shall, 
if  requested  to  do  so  (e.g.,  where  there 
is  an  issue  about  the  validity  of  the  orlg- 
inid  adjudication  of  disability)  present 
himself  for  and  submit  to  examinations 
or  tests  as  provided  in  S  410.472,  and 
shall  submit  medical  reports  and  other 
evidence  necessary  for  the  purposes  of 
determining  whether  such  Individual 
continues  to  be  under  a  dissibility. 

§  410.474  Place  and  manner  of  «ubinil- 
ting  evidence. 

Evidence  in  support  of  a  claim  for  ben¬ 
efits  based  on  disability  shall  be  filed  in 
the  manner  and  at  the  place  or  places 
prescribed  in  Subpart  B  of  this  part,  or 
where  appropriate,  at  the  office  of  a  State 
agency  authorized  under  agreement  with 
the  Secretary  to  make  determinations  as 
to  disability  under  title  n  of  the  Social 
Security  Act.  or  with  an  employee  of  such 
State  agency  authorized  to  accept  such 
evidence  at  a  place  other  than  such 
office. 

§  410.475  Failure  to  submit  evidence. 

An  individual  shall  not  be  determined 
to  be  totally  disabled  unless  he  furnishes 
such  medical  and  other  evidence  thereof 
as  is  reasonably  required  to  establish 
his  claim.  Religious  or  personal  scruples 
against  medical  examinations,  tests,  or 
treatment  shall  not  excuse  an  individual 
from  submitting  evidence  of  disability. 


§  410.476  Responsibility  to  give  notice 
of  cveat  which  may  affect  a  change 
in  disability  status. 

An  individual  who  is  determined  to  be 
totally  disabled  due  to  pneumoconiosis 
shall  notify  the  Administration  promptly 
if: 

(a)  His  respiratory  or  pulmonary  con- 
ditirai  improves;  or 

(b)  He  engages  in  any  gainful  work 
or  there  is  an  increase  in  the  amount  of 
such  work  or  his  earnings  therefrom. 

§  410.490  Interim  adjudicatory  rules  for 
certain  Part  B  claims  filed  by  a  miner 
before  July  1,  1973,  or  by  a  survivor 
where  the  miner  died  before  Jan¬ 
uary  1,  1974. 

(a)  Btisis  for  rules.  In  enacting  the 
Black  Lung  Act  of  1972,  the  Congress 
noted  that  adjudication  of  the  large 
backlog  of  claims  generated  by  the 
earlier  law  could  not  await  the  estab¬ 
lishment  of  facilities  and  development 
of  medical  tests  not  presently  available 
to  evaluate  disability  due  to  pneumo¬ 
coniosis,  and  that  such  claims  must  be 
handled  under  present  circumstances  in 
the  light  of  limited  medical  resources 
and  techniques.  Accordingly,  the  Con¬ 
gress  stated  its  expectancy  that  the 
Secretary  would  adopt  such  interim 
evidentiary  rules  and  disability  evalua¬ 
tion  criteria  as  would  permit  prompt 
and  vigorous  processing  of  the  large 
backlog  of  claims  consistent  with  the 
language  and  intent  of  the  1972  amend¬ 
ments  and  that  such  rules  and  criteria 
would  give  full  consideration  to  the  com¬ 
bined  emplojrment  handicap  of  disease 
and  age  and  provide  for  the  adjudica¬ 
tion  of  claims  on  the  basis  of  medical 
evidence  other  than  physical  perform¬ 
ance  tests  when  it  is  not  feasible  to  pro¬ 
vide  such  tests.  The  provisions  of  this 
section  establish  such  interim  evidentiary 
rules  and  criteria.  They  take  full  account 
of  the  congressional  expectation  that  in 
many  instances  it  is  not  feasible  to  re¬ 
quire  extensive  pulmonary  fxmetion  test¬ 
ing  to  measure  the  total  extent  of  an 
individual’s  breathing  impairment,  and 
that  an  Impairment  in  the  transfer  of 
oxygen  from  the  lung  alveoli  to  cellular 
level  can  exist  in  an  individual  even 
though  his  chest  roentgenogram  (X-ray) 
or  ventilatory  fimction  tests  are  normal. 

(b)  Interim  presumption.  With  re¬ 
spect  to  a  miner  who  files  a  claim  for 
benefits  before  July  1,  1973,  and  with 
respect  to  a  survivor  of  a  miner  who 
dies  before  January  1,  1974,  when  such 
siuwivor  timely  files  a  claim  for  bene¬ 
fits.  such  miner  will  be  presumed  to  be 
totally  disabled  due  to  pneumoconiosis, 
or  to  have  been  totally  disabled  due  to 
pnemnoconiosis  at  the  time  of  his  death, 
or  his  death  will  be  presumed  to  be  due 
to  pneumoconiosis,  as  the  case  may  be,  if; 

(1)  One  of  the  following  medical  re¬ 
quirements  is  met: 

(i)  A  chest  roentgenogram  (X-ray), 
biopsy,  or  autopsy  establishes  the  exist¬ 
ence  of  pneumoconiosis  (see  8  410.428) ; 
or 

(ii)  In  the  case  of  a  miner  employed 
for  at  least  15  years  in  imderground  or 
comparable  coal  mine  employment. 
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ventilatory  studies  establish  the  presence 
of  a  chronic  respiratory  or  pulmonary 
disease  (which  meets  the  requirements 
for  duration  in  S  410.412(a)  (2) )  as  dem¬ 
onstrated  by  values  which  are  equal  to 
or  les.s  than  the  values  specified  in  the 
following  table: 


Equal  to  or 

less  than— 

FEVi  and  MW 

.  2. 3 

»>2 

.  2. 4 

9(1 

6*y'  . 

.  2.4 

Ort 

70"  . 

.  2. 6 

lOU 

.  2.6 

KM 

.  2.0 

KM 

73"  or  more;  and . 

.  2. 7 

lOK 

(2)  The  impairment  established  in  ac¬ 
cordance  with  subparagraph  (1)  of  this 
paragraph  arose  out  of  coal  mine  em¬ 
ployment  (see  S§  410.416  and  410.456) . 

(3)  With  respect  to  a  miner  who  meets 
the  medical  requirements  in  subpara¬ 
graph  (l)(ii)  of  this  paragraph,  he  will 
be  presumed  to  be  totally  disabled  due 
to  pneumoconiosis  arising  out  of  coal 
mine  employment,  or  to  have  been  totally 
disabled  at  the  time  of  his  death  due 
to  pneumoconiosis  arising  out  of  such 
employment,  or  his  death  will  be  pre¬ 
sumed  to  be  due  to  pneumoconiosis  aris¬ 
ing  out  of  such  employment,  as  the  case 
may  be,  if  he  has  at  least  10  years  of 
the  requisite  cosd  mine  employment. 

(c)  Rebuttal  of  presumption.  The  pre- 
siunption  in  paragraph  (b)  of  this  section 
may  be  rebutted  if: 

(1)  There  is  evidence  that  the  indi¬ 
vidual  is,  in  fact,  doing  his  usual  coal 
mine  work  or  comparable  and  gainful 
work  (see  I  410.412(a)  (1) ) ,  or 

(2)  Other  evidence,  including  physical 
performance  tests  (where  such  tests  are 
available  and  their  administration  is  not 
contraindicated),  establish  that  the  in¬ 
dividual  is  able  to  do  his  usual  coal  mine 
work  or  comparable  and  gainful  work 
(sees  410.412(a)(1)). 

(d)  Application  of  presumption  on  re- 
adjudication.  Any  claim  initially  ad¬ 
judicated  under  the  rules  in  this  section 
will,  if  the  claim  is  for  any  reason  there¬ 
after  readjudicated,  be  readjudicated 
under  the  same  rules. 

(e)  Failure  of  miner  to  qualify  under 
presumption  in  paragraph  (b)  of  this 
section.  Where  It  s  not  established  on  the 
basis  of  the  presumption  in  paragraph 

(b)  of  this  section  ^at  a  miner  is  (or 
was)  totally  disabled  due  to  pneum(x:o- 
niosis,  or  was  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  his  death, 
or  that  his  death  was  due  to  pneumoco¬ 
niosis,  the  claimant  may  nevertheless  es¬ 
tablish  the  requisite  disability  or  cause 
of  death  of  the  miner  imder  the  rules 
set  out  in  !!§  410.412  to  410.462. 

Appendix 

A  miner  with  pneumoconiosis  who  meets 
or  met  one  of  the  following  sets  of  medical 
specifications,  may  be  found  to  be  totally  dis¬ 
abled  due  to  pneumoconiosis  at  the  pertinent 
time.  In  the  absence  of  evidence  rebutting 
such  finding: 

(1)  Arterial  oxygen  tension  at  rest  (sitting 
or  standing)  or  during  exercise  and  simultan¬ 


eously  determined  arterial  p'^t  equal  to,  or 
less  than,  the  values  specified  In  the  following 
table: 

Arterial  p®, 
equal  to  or 


Arterial  p'  "j  less  than 

{mm.Hg)  and  (mm.Hg) 

30  or  below _  66 

31  64 

32  _  63 

33  _  62 

34  . 61 

35  . 60 

36  _  69 

37  . . - .  68 

38  . .  67 

39  . 66 

40  or  above _  65 

or 


(2)  Cor  pulmonale  with  right-sided  con¬ 
gestive  failure  as  evidenced  by  peripheral 
edema  and  liver  enlargement,  with : 

(A)  Right  ventricular  enlargement  or  out- 
fiow  tract  prominence  on  X-ray  or  fluor¬ 
oscopy;  or 

(B)  ECG  showing  QRS  duration  less  than 
0.12  second  and  R  of  5  mm.  or  more  In  V, 
and  R.  S  of  1.0  or  more  In  V,  and  transition 
zone  (decreasing  R /S)  left  of  V,: 

or 

(3)  C^ongestlve  heart  failure  with  signs  of 
vascular  congestion  such  as  hepatomegaly  or 
peripheral  or  pulmonary  edema,  with : 

(A)  Cardio- thoracic  ratio  of  66  percent 
or  greater,  or  equivalent  enlargement  of  the 
transverse  diameter  of  the  heart,  as  shown  on 
teleroentgenogram  (6-foot  film);  or 

(B)  Extension  of  the  cardiac  shadow  (left 
ventricle)  to  the  vertebral  column  on  lateral 
chest  roentgenogram  and  total  of  S  In  V,  or 
V.  and  R  In  V.  or  V,  of  35  mm.  or  more 
oii  ECG. 

39.  Section  410.505  is  revised  to  read 
as  follows: 

§  110.505  Payees. 

Benefits  may  be  paid,  as  appropriate, 
to  a  beneficiary  (see  §  410.110(r) ),  to  a 
qualified  dependent  (see  §  410.511),  or  to 
a  representative  payee  on  behalf  of  such 
beneficiary  or  dependent  (see  §  410.581 
ff.).  Also,  where  an  amount  is  payable 
under  Part  B  of  title  IV  of  the  Act  for 
any  month  to  two  or  more  individuals 
who  are  members  of  the  same  family,  the 
Administration  may,  in  its  discretion, 
certify  to  any  two  or  more  of  such  indi¬ 
viduals  joint  payment  of  the  total  bene¬ 
fits  payable  to  them  for  such  month. 

40.  Section  410.510  is  amended  by  re¬ 
vising  the  section  heading,  paragraphs 
(a),  (b),  and  (c),  the  heading  to  para¬ 
graph  (d),  and  by  adding  new  para¬ 
graphs  (e)  and  (f)  to  read  as  follows: 

§410.510  Compulation  of  benefiui. 

(a)  Basic  rate.  The  benefit  amount  of 
each  beneficiary  entitled  to  a  benefit 
for  a  month  is  determined,  in  the  first 
instance,  by  computing  the  “basic  rate.” 
The  basic  rate  is  equal  to  50  percent  of 
the  minimum  monthly  payment  to  which 
a  totally  disabled  Federal  employee  in 
Grade  GS-2  would  be  entitled  for  such 
month  under  the  Federal  Employees’ 
Ck>mpensation  Act,  chapter  81,  title  5, 
United  States  Code.  That  rate  for  a 
month  is  determined  by: 

(1)  Ascertaining  the  lowest  annual 
rate  of  pay  (“step  1”)  for  Grade  GS-2  of 
the  General  Schedule  applicable  to  such 
month  (see  5  U.S.C.  5332) ; 


(2)  Ascertaining  the  monthly  rate 
thereof  by  dividing  the  amount  deter¬ 
mined  in  subparagraph  (1)  of  this  para¬ 
graph  by  12; 

(3)  Ascertaining  the  minimum  monthly 
payment  imder  the  Federal  Employees’ 
Compensation  Act  by  multiplying  the 
amount  determined  in  subparagraph  (2) 
of  this  paragraph  by  0.75  (that  is,  by 
75  percent)  (see  5  U.S.C,  8112) ;  and 

(4)  Ascertaining  the  basic  rate  under 
the  Act  by  multiplying  the  amount  deter¬ 
mined  in  subparagraph  (3)  of  this  para¬ 
graph  by  0.50  (that  is,  by  50  percent) . 

(b)  Basic  benefit.  When  a  miner  or 
widow  is  entitled  to  benefits  for  a  month 
for  which  he  or  she  has  no  dependents 
who  qualify  imder  Subpart  C  of  this  part, 
and  when  a  surviving  child  of  a  miner  or 
widow,  or  a  piarent,  brother,  or  sister  of 
a  miner.  Is  entitled  to  benefits  for  a 
month  for  which  he  or  she  is  the  only 
beneficiary  entitled  to  benefits,  the 
amount  of  benefits  to  which  such  bene¬ 
ficiary  is  entitled  is  equal  to  the  basic 
rate  as  computed  in  accordance  with  this 
section  (raised,  if  not  a  multiple  of  10 
cents,  to  the  next  higher  multiple  of  10 
cents  (see  paragraph  (d)  of  this  sec¬ 
tion)  ) .  This  amount  is  referred  to  as  the 
“basic  benefit.” 

(c)  Augmented  benefit.  (1)  When  a 
miner  or  widow  is  entitled  to  benefits  for 
a  month  for  which  he  or  she  has  one  or 
more  dependents  who  qualify  under  Sub¬ 
part  C  of  this  part,  the  amount  of  bene¬ 
fits  to  which  such  miner  or  widow  is 
entitled  is  increased.  This  increase  is  re¬ 
ferred  to  as  an  “augmentation.” 

(2)  Any  request  to  the  Administration 
that  the  benefits  of  a  miner  or  widow  be 
augmented  in  accordance  with  this  para¬ 
graph  shall  be  in  writing  on  such  form 
and  in  accordance  with  such  instructions 
as  are  prescribed  by  the  Administration. 
Such  request  shall  be  filed  with  the  Ad¬ 
ministration  in  accordance  with  those 
provisions  of  Subpart  B  of  this  part  deal¬ 
ing  with  the  filing  of  claims  as  if  such 
request  were  a  claim  for  benefits,  and  as 
if  .such  dependent  were  the  “beneficiary” 
referred  to  therein.  (See  S  410.220(f) .) 
Ordinarily,  such  request  is  made  as  part 
of  the  claim  of  the  miner  or  widow  for 
benefits. 

(3)  The  benefits  of  a  miner  or  widow 
are  augmented  to  take  account  of  a  par¬ 
ticular  dependent  beginning  with  the 
first  month  in  which  such  dependent 
satisfies  the  conditions  set  forth  in  Sub¬ 
part  C  of  this  part,  and  continues  to  ^ 
augmented  through  the  month  before  the 
month  in  which  such  dependent  ceases 
to  satisfy  the  conditions  set  forth  in  Sub¬ 
part  C  of  this  part,  except  in  the  case  of 
a  child  who  qualifies  as  a  dependent  be¬ 
cause  he  is  a  student  (see  §  410.370(c)). 
In  the  latter  case  such  benefits  continue 
to  be  augmented  through  the  month 
before  the  first  month  during  no  part  of 
which  he  qualifies  as  a  student. 

(4)  The  basic  rate  is  augmented  by  50 
percent  for  one  such  dependent,  75  per¬ 
cent  for  two  such  dependents,  and  100 
percent  for  three  or  more  such  depend¬ 
ents  (see  paragraph  (d)  of  this  section) . 

(d)  Benefit  rates  for  miners  and 
widows.  *  •  *  *  • 
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(e)  Survivor  benefit.  (1)  As  used  in 
this  section,  “surviTor”  means  a  survivinc 
child  of  a  miner  or  widow,  or,  for  months 
beginning  May  1972,  a  surviving  parent, 
brother,  or  sister  of  a  miner,  who  estab¬ 
lishes  entitlMnent  to  benefits  imder  the 
provisUms  of  Subpart  B  of  this  part. 

(2)  When  one  survivor  is  entitled  to 
benefits  for  a  month,  his  benefit  is  the 
amount  specified  in  psoagraph  (d)(1)  of 
this  section;  when  two  survivors  are  so 
entitled,  the  benefit  of  each  is  one-half 
the  amount  specified  in  paragraph 
(d)  (2)  of  this  section;  when  three  sur¬ 
vivors  are  so  entitled,  the  benefit  of  each 
is  <Hie-third  the  amount  specified  in  par- 
agri^h  (d)  (3)  of  this  section;  when  four 
survivors  are  so  entitled,  the  benefit  of 
each  is  one-quarter  of  the  amoimt  spec¬ 
ified  in  paragnqjh  (d)  (4)  of  this  section; 
and  adien  more  than  four  survivors  are  so 
entitled,  the  benefit  of  each  is  determined 
by  dividing  the  amount  specified  in  para¬ 
graph  (d)(4)  by  the  number  of  such 
sur^vors. 

(f)  Computation  and  rounding.  (1) 
Any  computati(»i  prescribed  by  this  sec¬ 
tion  is  made  to  the  third  decimal  place. 

(2)  Monthly  benefits  are  payable  in 
multiples  of  10  coits.  Therefore,  a 
mcmthly  payment  of  amounts  derived 
under  paragraph  (c)  (4)  or  (e)  (2)  of  this 
section  which  is  not  a  multiple  of 
10  cents  is  increased  to  the  next  higher 
multiide  of  10  cents. 

(3)  Since  a  fracticm  of  a  cent  is  not  a 
multiple  of  10  cents,  such  an  amoimt 
which  contains  a  fraction  in  the  third 
decimal  place  is  raised  to  the  next  higher 
multiide  of  10  cents. 

41.  Following  S  410.510,  anew  §  410.511 
is  added  to  read  as  follows: 

§  410.511  Certification  to  dependent  of 
augmentation  portion  of  benefit. 

(a)  If  the  benefit  of  a  miner  or  of  a 
widow  is  augmented  because  of  one  or 
more  dependents  (see  §  410.510(c)),  and 
it  appears  to  the  Admlnistraticm  that  the 
best  interest  of  such  dependait  would  be 
served  thereby,  the  Administration  may 
certify  pasmient  of  the  amount  of  such 
augmentation  (to  the  extoit  attributable 
to  such  dependent)  (see  SS  410.510(c) 
and  410.536)  to  such  dependent  directly 
or  to  a  representative  payee  for  the  use 
and  benefit  of  such  dependent  (see 
§  410.581  ff.). 

(b)  Any  request  to  the  Administration 
to  certify  separate  payment  of  the 
amount  of  an  augm«itation  in  accord¬ 
ance  with  paragraph  (a)  of  this  section, 
shaU  be  in  writing  on  such  form  and  in 
accordance  with  such  instructions  as  are 
prescribed  by  the  Administration,  and 
shall  be  filed  with  the  Administration  in 
accordance  with  those  provisions  of  Sub¬ 
part  B  of  this  part  dealing  with  the  filing 
of  claims  as  if  such  request  were  a  claim 
for  benefits  (see  8  410.220(f)). 

(c)  In  determining  whether  it  is  in  the 
best  interest  of  such  dependent  to  certify 
separate  payment  of  the  amount  of  the 
augmoitation  in  benefits  attributable  to 
him,  the  Administration  shall  apply  the 
standards  pertaining  to  representative 
payment  in  88  410.581-410.590,  and  the 
instructions  Issued  pursuant  thereto. 


(d)  When  the  Administration  deter¬ 
mines  (see  8  410.610(m) )  that  the 
amount  of  a  miner’s  boiefit  attributable 
to  the  miner’s  wife  or  child  should  be  cer¬ 
tified  for  separate  payment  to  a  perstm 
other  than  such  miner,  or  that  the 
amount  of  a  widow’s  benefit  attributable 
to  such  widow’s  child  should  be  certified 
for  separate  payment  to  a  person  other 
than  the  widow,  and  the  miner  or  widow 
disagrees  with  such  determination  and 
alleges  that  separate  certification  is  not 
in  the  best  interest  of  such  dependent, 
the  Administration  shall  reconsider  that 
determination  (see  88  410.622  and 
410.623). 

(e)  Any  payment  made  under  this  sec¬ 
tion,  if  otherwise  vsdld  under  the  Act,  is 
a  complete  settlement  and  satisfaction  of 
all  claims,  rights,  and  interests  in  and  to 
such  payment. 

42.  In  8  410.515,  paragraph  (a)(1)  is 
revised  and  a  new  paragraph  (a)  (4)  is 
added  to  read  as  follows: 

§  410.515  Modification  of  benefit 
amounts;  general. 

•  •  •  #  • 

(a)  Reduction.  *  *  * 

(1)  In  the  case  of  benefits  to  a  miner, 
parent,  brother,  or  sister,  the  excess  earn¬ 
ings  from  wages  and  from  net  earnings 
from  self-employment  (see  8  410.530)  of 
such  miner,  parent,  brother,  or  sister,  re¬ 
flectively;  or 

•  *  •  •  • 

(4)  Hie  fact  that  a  claim  for  benefits 
from  an  additional  beneficiary  is  filed, 
or  that  such  a  claim  is  effective  for  a 
mtmth  prior  to  the  month  of  filing  (see 
8  410.535) ,  or  a  dependent  qualifies  under 
SulH>art  C  of  this  part  for  an  augmenta¬ 
tion  portion  of  the  benefit  of  a  miner  or 
widow  for  a  month  for  which  another 
dependent  has  previously  qualified  for 
an  augmentation  (see  8  410.536). 

•  •  «  •  • 

43.  In  8  410.520,  paragraph  (d)  is  re¬ 
vised  to  read  as  follows: 

§  410.520  Reductions;  receipt  of  State 
benefit. 

•  •  •  •  • 

(d)  Amounts  paid  or  incurred,  or  to 
be  incurred,  by  the  individual  for  medi¬ 
cal,  legal,  or  related  expenses  in  connec¬ 
tion  with  his  claim  for  State  benefits  (de¬ 
fined  in  paragraph  (a)  of  this  section) 
or  the  injury  or  occupational  disease,  if 
any,  on  which  such  award  of  State  bene¬ 
fits  (or  settlement  agreement)  is  based, 
are  excluded  in  computing  the  reduction 
under  paragraph  (b)  of  this  section,  to 
the  extent  that  they  are  consonant  with 
State  law.  Such  medical,  legal,  or  related 
expenses  may  be  evidenced  by  the  State 
benefit  award,  compromise  agreement, 
or  court  order  in  the  State  benefit  pro¬ 
ceedings,  or  by  such  other  evidence  as 
the  Administration  may  require.  Such 
other  evidence  may  consist  o( : 

(DA  detailed  statement  by  the  in¬ 
dividual’s  attorney,  physician,  or  the  em¬ 
ployer’s  insurance  carrier;  or 

(2)  Bills,  receipts,  or  canceled  checks; 
or 


(3)  Other  clear  and  convincing  evi¬ 
dence  indicating  the  amount  of  such 
expenses;  or 

(4)  Any  combinaiicm  of  the  foregoing 
evidence  from  which  the  amount  of  such 
exposes  may  be  determinable. 

Any  expanses  not  established  by  evidence 
requlr^  by  the  Administration  will  not 
be  excluded. 

44.  Section  410.530  is  revised  to  read 
as  follows: 

§  410.530  Reductions ;  excess  earnings. 

Benefit  payments  to  a  miner,  parent, 
brother,  or  sister  are  reduced  by  an 
amount  equal  to  the  deductions  t^ch 
would  be  made  with  respect  to  excess 
earnings  imder  the  provisions  of  sections 
203  (b),  (f),  (g),  (h),  (J),  and  (1)  of 
the  Social  Security  Act  (42  UB.C.  403 
(b),  (f),  (g),  (h),  (j),  and  (D),  as  if 
such  btmefit  payments  were  benefits 
payable  under  ssctitm  202  ot  the  Social 
Security  Act  (42  n.S.C.  402).  (See 
88  404.420-404.456  of  this  chapter.) 

45.  FoUowing  8  410.530,  new  88  410.535 
and  410.536  are  added  to  read  as  follows: 

§  410.535  Reductions;  effect  of  an  ad¬ 
ditional  claim  for  benefits. 

Beginning  with  the  month  in  which  a 
person  (other  than  a  miner)  files  a  claim 
and  becomes  entitled  to  benefits,  the 
benefits  of  other  persons  entitled  to 
benefits  with  respect  to  the  same  miner, 
are  adjusted  downward,  if  necessary,  so 
that  no  more  than  the  permissible 
amount  of  benefits  (the  maximum 
amoimt  for  the  number  of  beneficiaries 
involved)  will  be  paid.  Certain  claims 
may  also  be  effective  retroactively  for 
benefits  for  months  before  the  month  of 
filing  (see  8  410.226).  For  any  month 
before  the  month  of  filing,  however, 
otherwise  correct  benefits  that  have  been 
previously  certified  by  the  Administra¬ 
tion  for  payment  to  other  persons  with 
respect  to  the  same  miner  may  not  be 
changed.  Rather,  the  benefits  of  the  per¬ 
son  filing  a  claim  in  the  later  month  is 
reduced  for  each  month  of  the  retroac¬ 
tive  period  to  the  extent  that  may  be 
necessary  so  that  the  earlier  and  other¬ 
wise  ccxTect  payment  to  some  other  per¬ 
son  is  not  made  erroneous.  That  is,  for 
each  month  of  the  retroactive  period, 
the  amount  payable  to  the  person  filing 
the  later  claim  is  the  difference,  if  any, 
between  (a)  the  total  amount  of  benefits 
actually  certified  for  payment  to  other 
persons  for  that  month  and  (b)  the  per¬ 
missible  amount  of  benefits  (the  maxi¬ 
mum  amount  ftn*  the  niunber  of  benefici¬ 
aries  involved)  payable  for  that  month 
to  all  persons,  including  the  person  filing 
later. 

§  410.536  Reductions;  effect  of  aug¬ 
mentation  of  benefits  based  on  sub¬ 
sequent  qualification  of  individual. 

(a)  Ordinarily,  a  written  request  that 
the  benefits  of  a  min^  or  widow  be  aug¬ 
mented  on  account  of  a  qualified  depend¬ 
ent  (see  8  410.310(c))  is  made  as  part 
of  the  claim  for  benefits  filed  by  such 
miner  or  widow.  However,  it  may  also  be 
made  thereafter. 
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(b)  In  the  latter  case,  beginning  with 
the  month  in  which  such  a  request  is 
filed  on  account  of  a  particular  depend¬ 
ent  and  in  which  such  dependent  quali¬ 
fies  for  augmentation  purposes  imder 
Subpart  C  of  this  part,  the  augmented 
benefits  attributable  to  other  qualified 
dependents  (with  respect  to  the  same 
miner  or  widow),  if  any,  are  adjusted 
downward,  if  necessary,  so  that  the  per¬ 
missible  amount  of  augmented  benefits 
(the  maximum  amount  for  the  number 
of  dependents  involved)  will  not  be 
exceeded. 

(c)  Where,  based  on  the  entitlement 
to  benefits  of  a  miner  or  widow,  a  depend¬ 
ent  would  have  qualified  for  augmenta¬ 
tion  purposes  for  a  prior  month  of  such 
miner’s  or  widow’s  entitlement  had  such 
request  been  filed  in  such  prior  month, 
such  request  is  effective  for  such  prior 
month.  For  any  month  before  the 
month  of  filing  such  request,  how¬ 
ever,  otherwise  correct  benefits  pre¬ 
viously  certified  by  the  Administration 
may  not  be  changed.  Rather,  the  amoimt 
of  the  augmented  benefit  attributable  to 
the  dependent  filing  such  request  in  the 
later  month  is  reduced  for  each  month 
of  the  retroactive  period  to  the  extent 
that  may  be  necessary,  so  that  no  earlier 
payment  for  some  other  dependent  is 
made  erroneous.  This  means  that  for 
each  month  of  the  retroactive  period,  the 
amount  payable  to  the  dependent  filing 
the  later  augmentation  request  is  the 
difference,  if  any,  between  (1)  the  total 
amoimt  of  augmented  benefits  certified 
for  payment  for  other  dependents  for 
that  month,  and  (2)  the  permissible 
amount  of  augmented  benefits  (the  max¬ 
imum  amount  for  the  number  of  de¬ 
pendents  involved)  payable  for  that 
month  for  all  dependents,  including  the 
dependent  filing  later. 

46.  In  §  410.560,  paragraph  (a)  is  re¬ 
vised  to  read  as  follows: 

§  410.560  Overpayments. 

(a)  General.  As  used  in  this  subpart, 
the  term  “overpayment”  includes  a  pay¬ 
ment  where  no  amount  is  payable  under 
Part  B  of  title  IV  of  the  Act;  a  payment 
in  excess  of  the  amount  due  under  Part 
B  of  title  IV  of  the  Act;  a  payment  re¬ 
sulting  from  the  failure  to  reduce  bene¬ 
fits  under  section  412(b)  of  the  Act  (see 
§§  410.520  and  410.530) ;  a  payment  to  a 
resident  of  a  State  whose  residents  are 
not  eligible  for  payment  (see  S  410.550) ; 
a  pasnnent  of  past  due  benefits  to  an  in¬ 
dividual  where  such  payment  had  not 
been  reduced  by  the  amount  of  attorney’s 
fees  payable  directly  to  an  attorney  (see 
i  410.686d) ;  and  a  payment  resulting 
from  the  failure  to  terminate  benefits  of 
an  individual  no  longer  entitled  thereto. 
As  used  in  this  sectiem,  the  term  “bene¬ 
ficiary”  includes  a  qualified  dependent 
for  augmentation  purposes  and  the  term 
“benefit”  includes  the  amount  of  aug¬ 
mented  benefits  attributable  to  a  partic¬ 
ular  dep>endent  (see  §  410.510(c) ) . 

♦  •  •  •  * 

47.  Following  §  410.560,  new  SS  410.561. 
410.561a,  410.561b,  410.561c.  410.561d, 
410.561e,  410.561f.  410.561g.  410.561h, 
and  410.563  are  added  to  read  as  follows: 


§  410.561  INolife  of  right  to  waiver  con¬ 
sideration. 

Whenever  an  initial  determination  is 
made  that  more  than  the  correct  amount 
of  payment  has  been  made,  notice  of  the 
provisions  of  section  204(b)  of  the  Social 
Security  Act  regarding  waiver  of  adjust¬ 
ment  or  recovery  shall  be  sent  to  the 
overpaid  individual  and  to  any  other  in¬ 
dividual  against  whom  adjustment  or  re¬ 
covery  of  the  overpayment  is  to  be  ef¬ 
fected  (see  §  410.561a) . 

§  410.561a  When  waiver  of  adjustment 
or  re«’overy  may  be  applied. 

There  shall  be  no  adjustment  or  recov¬ 
ery  in  any  case  where  an  incorrect  pay¬ 
ment  under  Part  B  of  title  IV  of  the  Act 
has  been  made  with  respect  to  an  indi¬ 
vidual: 

(a)  Who  is  without  fault,  and 

(b)  Adjustment  or  recovery  would 
either: 

(1)  Defeat  the  purpose  of  title  IV  of 
the  Act,  or 

(2)  Be  against  equity  and  good  con¬ 
science. 

§410..5611i  Fault. 

“Fault”  as  used  in  “without  fault”  (see 
§  410.561a)  applies  only  to  the  individual. 
Although  the  Administration  may  have 
been  at  fault  in  making  the  overpayment, 
that  fact  does  not  relieve  the  overpaid 
individual  or  any  other  individual  from 
whom  the  Administration  seeks  to  re¬ 
cover  tlie  overpayment  from  liability  for 
repayment  if  such  individual  is  not  with¬ 
out  fault.  In  determining  whether  an 
individual  is  at  fault,  the  Administration 
will  consider  all  pertinent  circumstances, 
including  his  age.  intelligence,  education, 
and  physical  and  mental  condition.  What 
constitutes  fault  (except  for  “reduction 
overpayments”  (see  §  410.561e) )  on  the 
part  of  the  overpaid  individual  or  on  the 
part  of  any  other  individual  from  whom 
the  Administration  seeks  to  recover  the 
overpayment  depends  upon  whether  the 
facts  show  that  the  incorrect  payment 
to  the  individual  resulted  from: 

(a)  An  incorrect  statement  made  by 
the  individual  which  he  knew  or  should 
have  known  to  be  incorrect;  or 

(b)  Failure  to  furnish  information 
which  he  knew  or  should  have  known  to 
be  material;  or 

(c)  With  respect  to  the  overpaid  indi¬ 
vidual  only,  acceptance  of  a  payment 
which  he  either  knew  or  could  have  been 
expected  to  know  was  incorrect. 

§  410.56lf  Drfral  ihe  purpose  of  title 
IV. 

(a)  General.  “Defeat  the  purpose  of 
title  rv”  for  purposes  of  this  subpart, 
means  defeat  the  purpose  of  benefits 
under  this  title,  l.e.,  to  deprive  a  person 
of  income  required  for  ordinary  and  nec¬ 
essary  living  expenses.  This  depends  upon 
w'hether  the  person  has  an  Income  or 
financial  resources  sufficient  for  more 
than  ordinary  and  necessary  needs,  or 
is  dependent  upon  all  of  his  current  bene¬ 
fits  for  such  needs.  An  individual’s  ordi¬ 
nary  and  necessary  expenses  Include: 

(1)  Fixed  living  expenses,  such  as 
food  and  clothing,  rent,  mortgage  pay¬ 


ments,  utilities,  maintenance,  insurance 
(e.g.,  life,  accident,  and  health  insur¬ 
ance  including  premiums  for  supplemen¬ 
tary  medical  insurance  benefits  under 
title  XVIII  of  the  Social  Security  Act), 
taxes,  installment  payments,  etc.; 

(2)  Medical,  hospitalization,  and  other 
similar  expenses; 

(3)  Expenses  for  the  support  of  others 
for  whom  the  individual  is  legally  re¬ 
sponsible;  and 

(4)  Other  miscellaneous  expenses 
which  may  reasonably  be  considered  as 
part  of  the  individual’s  standard  of 
living. 

(b)  When  adjustment  or  recovery  will 
defeat  the  purpose  of  title  IV.  Adjust¬ 
ment  or  recovery  will  defeat  the  purposes 
of  title  IV  in  (but  is  not  limited  to) 
situations  where  the  person  from  whom 
recovery  is  sought  needs  substantially  all 
of  his  current  income  (including  black 
lung  benefits)  to  meet  current  ordinary 
and  necessary  living  expenses. 

§  41 0.561  d  Against  equity  and  good  con¬ 
science;  defined. 

“Against  equity  and  good  conscience” 
means  that  adjustment  or  recovery  of  an 
incorrect  payment  will  be  considered  in¬ 
equitable  if  an  individual,  because  of  a 
notice  that  such  payment  would  be  made 
or  by  reason  of  the  incorrect  payment, 
relinquished  a  valuable  right  (example 
1) ;  or  changed  his  position  for  the  worse 
(example  2).  In  reaching  such  a  deter¬ 
mination,  the  individual’s  financial  cir¬ 
cumstances  are  irrelevant. 

Example  1:  After  being  awarded  benefits, 
an  individual  resigned  from  employment  on 
the  assumption  he  would  receive  regular 
monthly  benefit  payments.  It  was  discov¬ 
ered  3  years  later  that  (due  to  Administra¬ 
tion  error)  his  award  was  erroneous  because 
he  did  not  have  pneumoconiosis.  Due  to  his 
age,  the  individual  was  unable  to  get  his 
Job  back  and  could  not  get  any  other  em¬ 
ployment.  In  this  situation,  recovery  or  ad¬ 
justment  of  the  Incorrect  payments  would 
be  against  equity  and  good  conscience 
because  the  individual  gave  up  a  valuable 
right. 

Example  2;  A  widow,  having  been  awarded 
benefits  for  herself  and  daughter,  entered 
her  daughter  in  college  because  the  monthly 
benefits  made  this  possible.  After  the  widow 
and  her  daughter  received  payments  for 
almost  a  year,  the  deceased  worker  was  found 
not  to  have  had  pneumoconiosis  and  all 
payments  to  the  widow  and  child  were  Incor¬ 
rect.  The  widow  has  no  other  funds  with 
which  to  pay  the  daughter’s  college  expenses. 
Having  entered  the  daughter  in  college  and 
thus  incurred  a  financial  obligation  toward 
which  the  benefits  had  been  applied,  she 
was  in  a  worse  position  financially  than  if 
she  and  her  daughter  had  never  been  en¬ 
titled  to  benefits.  In  this  situation,  the  re¬ 
covery  of  the  Incorrect  payments  would  be 
inequitable. 

§  410.561e  When  nn  inclivifliial  is  **witli- 
out  fault'’  in  a  redurlion-overpay- 
nienl. 

Except  as  provided  in  S  410.561g.  or 
elsewhere  in  this  subpart,  an  individual 
will  be  considered  “without  fault”  in  ac¬ 
cepting  a  payment  which  is  incorrect  be¬ 
cause  he  failed  to  report  an  event  relat¬ 
ing  to  excess  earnings  specified  in  section 
203(b)  of  the  Social  Security  Act,  or 
which  is  Incorrect  because  a  reduction 
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in  his  benefits  equal  to  the  amoimt  of 
a  deduction  required  imder  section 
203(b)  of  the  Social  Security  Act  is 
necessary  (see  §410.530),  if  it  is  shown 
that  such  failure  to  report  or  such  ac¬ 
ceptance  of  the  overpayment  was  due 
to  one  of  the  following  circumstances: 

(a)  Reasonable  belief  that  only  his 
net  cash  earnings  (“take-home”  pay)  are 
included  in  determining  the  annual 
eamingb  limitation  or  the  monthly  earn¬ 
ings  limitation  under  section  203(f)  of 
the  Social  Security  Act  (see  §410.530). 

(b)  Reliance  upon  erroneous  informa¬ 
tion  from  an  official  source  within  the 
Social  Security  Administration  (or  other 
governmental  agency  which  the  indi¬ 
vidual  had  reasonable  cause  to  believe 
was  connected  with  the  administration  of 
benefits  under  Part  B  of  title  IV  of  the 
Act)  with  respect  to  the  interpretation 
of  a  pertinent  provision  of  the  Act  or 
regulations  pertaining  thereto.  For 
example,  this  circumstance  could  occur 
where  the  individual  is  misinformed  by 
such  source  as  to  the  interpretation  of 
a  provision  in  the  Act  or  relations  re¬ 
lating  to  reductions. 

(c)  The  beneficiary’s  death  caused  the 
earnings  limit  applicable  to  his  earnings 
for  piuix>ses  of  reduction  and  the  charg¬ 
ing  of  excess  earnings  to  be  reduced  be¬ 
low  $1,680  for  a  taxable  year. 

(d)  Reasonable  belief  that  in  deter¬ 
mining,  for  reduction  purposes,  his  earn¬ 
ings  from  employment  and/or  net  earn¬ 
ings  from  self-employment  in  the  tax¬ 
able  year  in  which  he  became  entitled 
to  benefits,  earnings  in  such  year  prior 
to  such  entitlement  would  be  excluded. 
However,  this  provision  does  not  apply 
if  his  earnings  in  the  taxable  year,  be¬ 
ginning  with  the  first  month  of  entitle¬ 
ment,  exceeded  the  earnings  limitation 
amoimt  for  such  year. 

(e)  Unawareness  that  his  earnings 
were  in  excess  of  the  earnings  limita¬ 
tion  applicable  to  the  imposition  of  re¬ 
ductions  and  the  charging  of  excess  earn¬ 
ings  or  that  he  should  have  reported 
such  excess  where  these  earnings  were 
greater  than  anticipated  because  of: 

(1)  Retroactive  increases  in  pay,  In¬ 
cluding  backpay  awards; 

(2)  Work  at  a  higher  pay  rate  than 
realized; 

(3)  Failure  of  the  employer  of  an  in¬ 
dividual  unable  to  keep  accurate  records 
to  restrict  the  amount  of  earnings  or  the 
number  of  hours  worked  in  accordance 
with  a  previous  agreement  with  such 
individual; 

(4)  The  occurrence  of  five  Saturdays 
(or  other  workdays,  e.g.,  five  Mondays) 
in  a  month  and  the  earnings  for  the  serv¬ 
ices  on  the  fifth  Saturday  or  other  work¬ 
day  caused  the  reductions. 

(f)  'Hie  continued  issuance  of  benefit 
checks  to  him  after  he  sent  notice  to  the 
Administration  of  the  evmt  which  caused 
or  should  have  caused  the  reductions  pro¬ 
vided  that  such  continued  issuance  of 
checks  led  him  to  believe  in  good  faith 
that  he  was  entitled  to  checks  subse¬ 
quently  received. 

(g)  Lack  of  knowledge  that  bonuses, 
vacaticm  pay,  or  similar  payments,  ccsi- 


stitute  earnings  for  purposes  of  the  an¬ 
nual  earnings  limitation. 

(h)  Reasonable  belief  that  earnings 
in  excess  of  the  ecmiings  limitation 
amount  for  the  taxable  year  would  sub¬ 
ject  him  to  reductions  only  for  months 
beginning  with  the  first  month  in  which 
his  earnings  exceeded  the  earnings  limi¬ 
tation  amount.  However,  this  provision  is 
applicable  (xily  if  he  reported  timely  to 
the  Administration  during  the  taxable 
year  when  his  earnings  reached  the  ap¬ 
plicable  limitation  amount  for  such  year. 

(i)  Reasonable  belief  that  earnings 
from  employment  and/or  net  earnings 
from  self-employment  after  the  attain¬ 
ment  of  age  72  in  the  taxable  year  in 
which  he  attained  age  72  would  not  cause 
reductions  with  respect  to  benefits  pay¬ 
able  for  months  in  that  taxable  year 
prior  to  the  attainment  of  age  72. 

(j)  Reasonable  belief  by  an  individ¬ 
ual  entitled  to  benefits  that  earnings 
from  employment  and/or  net  earnings 
from  self-emplosmient  after  the  termina¬ 
tion  of  entitlement  in  the  taxable  year 
in  which  the  termination  event  occurred 
would  not  cause  reductions  with  respect 
to  benefits  payable  for  months  in  that 
taxable  year  prior  to  the  month  in  which 
the  termination  event  occurred. 

(k)  Failure  to  imderstand  the  deduc¬ 
tion  provisions  of  the  Social  Security  Act 
or  the  occurrence  of  unusual  or  unavoid¬ 
able  circumstances  the  nature  of  which 
clearly  shows  that  the  individual  was 
unaware  of  a  violation  of  such  reduction 
provisicms.  However,  these  provisions  do 
not  aiH>ly  unless  he  made  a  bona  fide 
attempt  to  restrict  his  annual  earnings 
or  otherwise  c(»nply  with  the  reduction 
provisions  of  the  Act. 

§  410.561  f  When  an  individual  is  **wilh- 
out  fault'*  in  an  entitlement  overpay¬ 
ment. 

A  benefit  payment  under  Part  B  of  title 
IV  of  the  Act  to  or  on  behalf  of  an  indi¬ 
vidual  who  fails  to  meet  one  or  more  re¬ 
quirements  for  entitlement  to  such  pay¬ 
ment  or  the  payment  exceeds  the  amount 
to  which  he  is  entitled,  constitutes  an 
entitlement  overpayment.  Where  an  in¬ 
dividual  or  other  person  on  behalf  of  an 
individual  accepts  such  overpayment  be¬ 
cause  of  reliance  on  erroneous  informa¬ 
tion  from  an  official  source  within  the 
Administration  (or  other  govemmenUd 
agency  which  the  individual  had  reason¬ 
able  cause  to  believe  was  connected  with 
the  administration  of  benefits  under  Part 
B  of  title  rv  of  the  Act)  with  respect  to 
the  interpretation  of  a  pertinent  pro¬ 
vision  of  the  Act  or  regulations  pertain¬ 
ing  thereto,  such  individual,  in  accepting 
such  overpayment,  will  be  deemed  to  be 
“without  fault.” 

§  410.561g  ^lien  an  individual  is  at 
'^fault**  in  a  reduction-overpayment. 

(a)  Degree  of  care.  An  Individual  will 
not  be  “without  fault”  if  the  Administra¬ 
tion  has  evidence  in  its  possession  which 
shows  either  a  lack  of  good  faith  or  fail¬ 
ure  to  exercise  a  high  degree  of  care  in 
determining  whether  circiunstances 
which  may  cause  reductions  from  his 
benefits  should  be  brought  to  the  atten¬ 


tion  of  the  Administration  by  an  im¬ 
mediate  report  or  by  return  of  a  benefit 
check.  The  high  degree  of  care  expected 
of  an  individual  may  vary  with  the  com¬ 
plexity  of  the  circumstances  giving  rise 
to  the  overpayment  and  the  capacity  of 
the  particular  payee  to  realize  that  he  Is 
being  overpaid.  Accordingly,  variances  in 
the  personal  circumstances  and  situa¬ 
tions  of  individual  payees  are  to  be  con¬ 
sidered  in  determining  whether  the 
necessary  degree  of  care  has  been  exer¬ 
cised  by  an  individual  to  warrant  a  find¬ 
ing  that  he  was  without  fault  in  accept¬ 
ing  a  “reduction-overpayment.” 

(b)  Subsequent  reduction-overpay¬ 
ments.  An  Individual  will  not  be  without 
fault  where,  after  having  been  exoner¬ 
ated  for  a  “reduction-overpayment”  and 
after  having  been  advised  of  the  correct 
interpretation  of  the  reduction  provision, 
he  incurs  another  “reduction-overpay¬ 
ment”  under  the  same  circumstances  as 
the  first  overpayment. 

§  410.561h  When  adjustment  or  recov¬ 
ery  of  an  overpayment  will  be  waived. 

(a)  Adjustment  or  recovery  deemed 
"against  equity  and  good  conscience."  In 
the  situations  described  in  §§  410.561e 
(a),  (b).  and  (c).  and  410.561f,  adjust¬ 
ment  or  recovery  will  be  waived  since 
it  will  be  deemed  such  adjustment  or  re¬ 
covery  is  “against  equity  and  good  con¬ 
science.”  Adjustment  or  recovery  will 
also  be  deemed  “against  equity  and  good 
conscience”  in  the  situation  described  in 
§  410.561e(d),  but  only  as  to  a  month  in 
which  the  individual’s  earnings  from 
wages  do  not  exceed  the  total  monthly 
benefits  affected  for  that  month. 

(b)  Adjustment  or  recovery  considered 
to  “defeat  the  purpose  of  title  IV"  or 
be  “against  equity  and  good  conscience" 
under  certain  circumstances.  In  the  situ¬ 
ation  described  in  §  410.561e(d)  (except 
in  the  case  of  an  individual  whose 
monthly  earnings  from  wages  in  employ¬ 
ment  do  not  exceed  the  total  monthly 
benefits  affected  for  a  particular  month) , 
and  in  the  situations  described  in  §  410.- 
561e  (e)  through  (k),  adjustment  or  re¬ 
covery  shsdl  be  waived  only  where  the 
evidence  establishes  that  adjustment  or 
recovery  would  work  a  financial  hardship 
(see  §  410.561c)  or  would  otherwise  be 
inequitable  (see  §410.561d). 

§  410.563  Liability  of  a  certifying 
officer. 

No  certifying  or  disbursing  officer 
shaU  be  held  liable  for  any  amount  cer¬ 
tified  or  paid  by  him  to  any  individual: 

(a)  Where  adjustment  or  recovery  of 
such  amount  is  waived  under  section 
204(b)  of  the  Social  Security  Act;  or 

(b)  Where  adjustment  under  section 
204(a)  of  the  Social  Security  Act  is  not 
completed  prior  to  the  death  of  all  indi¬ 
viduals  against  whose  benefits  or  lump 
sums  reductions  are  authorized;  or 

(c)  Where  a  claim  for  recovery  of  an 
overpayment  is  compromised  or  collec¬ 
tion  or  adjustment  action  is  suspended 
or  terminated  pursuant  to  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
951-953)  (see  §  410.565). 
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48.  In  S  410.570,  paragraphs  (b)  and 
(c)  are  revised,  paragraphs  (d)  and  (e) 
are  redesignated  as  (e)  and  (f)  respec¬ 
tively,  and  a  new  paragraph  (d)  is  added 
to  read  as  follows: 

§  410.570  Underpaymmis. 

•  •  *  «  • 

(b)  Underpaid  individual  is  living-  If 
an  individual  to  whom  an  imderpayment 
is  due  is  living,  the  amount  of  such 
underpayment  will  be  paid  to  such  indi¬ 
vidual  either  in  a  single  payment  (if  he  is 
not  entitled  to  a  monthly  benefit)  or  by 
increasing  one  or  more  monthly  benefit 
payments  to  which  such  individual  is  or 
becomes  entitled. 

(c)  Underpaid  individual  dies  before 
adjustment  of  underpayment.  If  an  in¬ 
dividual  to  whom  an  underpayment  is 
due  dies  before  receiving  payment  or 
negotiating  a  check  or  checks  represent¬ 
ing  such  payment,  such  underpayment 
will  be  distributed  to  the  living  person 
(or  persons)  in  the  highest  order  of 
priority  as  follows : 

(1)  The  deceased  individual’s  surviv¬ 
ing  spouse  who  was  either: 

(1)  Living  in  the  same  household  (as 
defined  in  §  410.393)  with  the  deceased 
individual  at  the  time  of  such  in¬ 
dividual’s  death,  or 

(ii)  In  the  case  of  a  deceased  miner, 
entitled  for  the  month  of  death  to 
widow’s  black  lung  benefits. 

(2)  In  the  case  of  a  deceased  miner 
or  widow,  his  or  her  child  entitled  to 
benefits  as  the  surviving  child  of  such 
miner  or  widow  for  the  month  in  which 
such  miner  or  widow  died  (if  more  than 
one  such  child,  in  equal  shares  to  each 
such  child).  As  used  in  this  subpara¬ 
graph,  “entitled  to  benefits  as  a  surviv¬ 
ing  child’’  refers  to  the  benefit  described 
in  §  410.212,  and  not  to  the  payment  de¬ 
scribed  in  §  410.510(c) . 

(3)  In  the  case  of  a  deceased  miner, 
his  parent  entitled  to  benefits  as  the 
surviving  parent  of  such  miner  for  the 
month  in  which  such  miner  died  (if  more 
than  one  such  parent,  in  equal  shares  to 
each  such  parent). 

(4)  ’The  surviving  spouse  of  the  de¬ 
ceased  individual  who  does  not  qualify 
imder  subparagraph  (1)  of  this  para¬ 
graph. 

(5)  The  child  or  children  of  the  de¬ 
ceased  individual  who  do  not  qualify 
under  subparagraph  (2)  of  this  para¬ 
graph  (if  more  than  one  such  child,  in 
equal  shares  to  each  such  child) . 

(6)  The  parent  or  parents  of  the  de¬ 
ceased  individual  who  do  not  qualify  un¬ 
der  subparagraph  (3)  of  this  paragraph 
(if  more  than  one  such  parent,  in  equal 
shares  to  each  such  parent). 

(7)  The  legal  representative  of  the 
estate  of  the  deceased  individual  as  de¬ 
fined  in  paragraph  (e)  of  this  section. 

(d)  Person  qualified  to  receive  under¬ 
payment  dies  before  receiving  payment. 
In  the  event  that  a  person  who  is  other¬ 
wise  qualified  to  receive  an  underpay¬ 
ment  imder  the  provisions  of  paragraph 
(c)  of  this  section,  dies  before  receiving 
payment  or  before  negotiating  the  check 
or  checks  representing  such  payment, 
his  share  of  the  underpayment  will  be 


divided  among  the  remaining  living  per- 
son(s)  in  the  same  order  of  priority.  In 
the  event  that  there  is  (are)  no  other 
such  person  (8 ),  the  underpayment  will 
be  paid  to  the  living  person (s)  in  the 
next  lower  order  of  priority  under  para¬ 
graph  (c)  of  this  section. 

•  •  •  •  • 

49.  Following  §410.580,  new 
§§410.581-410.590  are  added  to  read  as 
follows: 

§  410.581  PaymenU  on  behalf  of  an  in¬ 
dividual. 

When  it  appears  to  the  Administration 
that  the  interest  of  a  beneficiary  entitled 
to  a  payment  imder  Part  B  of  title  IV 
of  the  Act  would  be  served  thereby,  cer¬ 
tification  of  pajrment  may  be  made  by 
the  Administration,  regardless  of  the 
legal  competency  or  incompetency  of  the 
beneficiary  entitled  thereto,  either  for 
direct  payment  to  such  beneficiary,  or  for 
his  use  and  benefit  to  a  relative  or  some 
other  person  as  the  “representative 
payee”  of  the  beneficiary.  When  it  ap¬ 
pears  that  an  individual  who  is  receiving 
benefit  payments  may  be  incapable  of 
managing  such  payments  in  his  own  in¬ 
terest,  the  Administration  shall,  if  such 
individual  is  age  18  or  over  and  has  not 
been  adjudged  legally  incompetent,  con¬ 
tinue  payments  to  such  individual  pend¬ 
ing  a  determination  as  to  his  capacity 
to  manage  benefit  payments  and  the 
selection  of  a  representative  payee.  As 
used  in  §§  410.581-410.590,  the  term 
“beneficiary”  includes  the  dependent  of 
a  miner  or  widow  who  could  qualify  for 
certification  of  separate  payment  of  an 
augmentation  portion  of  such  miner’s  or 
widow’s  benefits  (see  §§  410.510(c)  and 
410.511). 

§  410.582  Submisiiion  of  evidenre  by 
representative  payee. 

BefcM-e  any  amount  shall  be  certified 
for  payment  to  any  relative  or  other  per¬ 
son  as  representative  payee  for  and  on 
behalf  of  a  beneficiary,  such  relative  or 
other  person  shall  submit  to  the  Admin¬ 
istration  such  evidence  as  it  may  require 
of  his  relationship  to,  or  his  responsi¬ 
bility  for  the  care  of,  the  beneficiary  on 
whose  behalf  payment  is  to  be  made,  or 
of  his  authority  to  receive  such  payment. 
The  Administration  may,  at  any  time 
thereafter,  require  evidence  of  the  con¬ 
tinued  existence  of  such  relationship, 
responsibility,  or  authority.  If  any  such 
relative  or  o^er  person  fails  to  submit 
the  required  evidence  within  a  reason¬ 
able  period  of  time  after  it  is  requested, 
no  further  payments  shall  be  certified  to 
him  on  behalf  of  the  beneficiary  unless 
for  good  cause  shown,  the  default  of  such 
relative  or  other  person  is  excused  by  the 
Administration,  and  the  required  evi¬ 
dence  is  thereafter  submitted. 

§  410.583  Responsibility  of  representa¬ 
tive  payee. 

A  relative  or  other  person  to  whom  cer¬ 
tification  of  pa3rment  is  made  on  behalf 
of  a  beneficiary  as  representative  payee 
shall,  subject  to  review  by  the  Adminis¬ 
tration  and  to  such  requirements  as  it 
may  from  time  to  time  prescribe,  apply 


the  payments  certified  to  him  on  behalf 
of  a  beneficiary  only  for  the  use  and 
benefit  of  such  beneficiary  in  the  manner 
and  for  the  purposes  determined  by  him 
to  be  in  the  beneficiary’s  best  interest. 

§  410.584  Use  of  benefits  for  eurrcnl 
maintenance. 

Payments  certified  to  a  relative  or 
other  person  on  behalf  of  a  beneficiary 
shall  be  considered  as  having  been  ap¬ 
plied  for  the  use  and  benefit  of  the  benefi¬ 
ciary  when  they  are  used  for  the  benefi¬ 
ciary’s  current  maintenance.  Where  a 
beneficiary  is  receiving  care  in  an  institu¬ 
tion  (see  §  410.586) ,  current  maintenance 
shall  include  the  customary  charges 
made  by  the  institution  to  individuals  it 
provides  with  care  and  services  like  those 
it  provides  the  beneficiary  and  charges 
made  for  current  and  foreseeable  needs 
of  the  beneficiary  which  are  not  met  by 
the  institution. 

§  410.585  Conservation  and  invesimoiil 
of  payments. 

Payments  certified  to  a  relative  or 
other  pe^on  on  behalf  of  a  beneficiary 
which  ate  not  needed  for  the  current 
maintenance  of  the  beneficiary  except  as 
they  may  be  used  pursuant  to  §  410.587 
shall  be  conserved  or  invested  on  the 
beneficiary’s  behalf.  Preferred  invest¬ 
ments  are  U.S.  Savings  Bonds,  but  such 
funds  may  also  be  invested  in  accordance 
with  the  rules  applicable  to  investment 
of  trust  estates  by  trustees.  For  example, 
surplus  funds  may  be  deposited  in  an  in¬ 
terest  or  dividend  bearing  account  in  a 
bank  or  trust  company  or  in  a  savings 
and  loan  association  if  the  account  is 
either  federally  insured  or  is  otherwise 
insured  in  accordance  with  State  law  re¬ 
quirements.  Surplus  funds  deposited  in 
an  interest  or  dividend  bearing  accovmt 
in  a  bank  or  trust  company  or  in  a  sav¬ 
ings  and  loan  association  must  be  in  a 
form  of  account  which  clearly  shows  that 
the  representative  payee  has  only  a 
fiduciary,  and  not  a  personal,  interest  in 
the  funds.  The  preferred  forms  of  such 
accounts  are  as  follows: 


(Name  ol  beneflclary) 
by 

(Name  of  representative  payee) 
representative  payee;  or 


(Name  of  beneflclary) 
by 

(Name  of  representative  payee) 
trustee. 

U.S.  Savings  Bonds  purchased  with  sur¬ 
plus  funds  by  a  representative  payee  for 
a  minor  should  be  registered  as  follows; 


(Name  of  beneflclary) 

_ ,  a  minor 

(Social  Security  No.) 
for  whom 

_ is  representa- 

(Name  of  payee) 
tive  payee  for  black  lung 
beneflts. 

UB.  Savings  Bonds  purchased  with  sur¬ 
plus  fimds  by  a  representative  payee  for 
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an  incapacitated  adult  beneficiary  should 
be  registered  as  follows; 


(Name  of  beneficiary) 

_ _  foe  whom 

(Social  Security  No.) 

_ Is  represents* 

(Name  of  payee) 

tlve  payee  for  black  lung 
benefits. 

A  representative  payee  who  is  the  legally 
appointed  guardian  or  fiduciary  of  the 
beneficiary  may  also  register  UJ3.  Sav¬ 
ings  Bonds  purchased  with  funds  from 
the  payment  of  benefits  under  Part  B  of 
title  rv  in  accordance  with  applicable 
regulations  of  the  U.S.  Treasury  Depart¬ 
ment  (31  Cna  315.5  through  315.8).  Any 
other  approved  investment  of  the  bene¬ 
ficiary’s  fimds  made  by  the  representa¬ 
tive  payee  must  clearly  show  that  the 
payee  holds  the  property  in  trust  for  the 
beneficiary. 

§  410.586  Use  of  benefits  for  beneficiary 
in  institution. 

Where  a  beneficiary  is  confined  in  a 
Federal,  State,  or  private  institution  be¬ 
cause  of  mental  or  physical  incapacity, 
the  relative  or  other  person  to  whom 
payments  are  certified  on  behalf  of  the 
beneficiary  shall  give  highest  priority  to 
expenditure  of  the  payments  for  the  cur¬ 
rent  maintenance  needs  of  the  benefi¬ 
ciary,  including  the  customary  charges 
made  by  the  institution  (see  !  410.584) 
in  providing  care  and  maintenance.  It  is 
considered  in  the  best  interests  of  the 
beneficiary  for  the  relative  or  other  per¬ 
son  to  whom  pa3rments  are  certified  on 
the  beneficiary’s  behalf  to  allocate  ex- 
penditme  of  the  payments  so  certified 
in  a  manner  which  will  facilitate  the 
beneficiary’s  earliest  possible  rehabilita¬ 
tion  or  release  from  the  institution  or 
which  otherwise  will  help  him  live  as 
normal  a  life  as  practicable  in  the  insti¬ 
tutional  environment. 

§  410.587  Support  of  legally  dependent 
opouse,  ehild,  or  parent. 

J£  current  maintenance  needs  of  a 
beneficiary  are  being  reasonably  met,  a 
relative  or  other  person  to  whom  pay¬ 
ments  are  certified  as  representative 
payee  on  behalf  of  the  beneficiary  may 
use  part  of  the  payment  so  certified  for 
the  support  of  the  legally  dependent 
spouse,  a  legally  dependent  child,  or  a 
legally  dependent  parent  of  the  bene- 
ficiarj’. 

§  410.588  Claims  of  creditors. 

A  relative  or  other  person  to  whom 
payments  tmder  Part  B  of  title  IV  of  the 
Act  are  certified  as  representative  payee 
on  behalf  of  a  beneficiary  may  not  be 
required  to  use  such  payments  to  dis¬ 
charge  an  indebtedness  of  the  benefi¬ 
ciary  which  was  incurred  before  the  first 
month  for  which  payments  are  certified 
to  a  relative  or  other  person  on  the 
beneficiary’s  behalf.  In  no  case,  however, 
may  such  payee  use  such  payments  to 
discharge  such  indebtedness  of  the  bene¬ 
ficiary  imless  the  current  and  reason¬ 
ably  foreseeable  future  needs  of  the 
beneficiary  are  otherwise  provided  for. 


§  410.589  Arcounlability. 

A  relative  or  other  person  to  whom 
payments  are  certified  as  representative 
payee  on  behalf  of  a  beneficiary  shall 
submit  a  written  report  in  such  form 
and  at  such  times  as  the  Administration 
may  require,  accoimting  for  the  pay¬ 
ments  certified  to  him  on  behalf  of  the 
beneficiary  unless  such  payee  is  a  court- 
appointed  fiduciary  and,  as  such,  is  re¬ 
quired  to  make  an  annual  accounting 
to  the  court,  in  which  case  a  true  copy 
of  each  such  account  filed  with  the  court 
may  be  submitted  in  lieu  of  the  account¬ 
ing  form  prescribed  by  the  Administra¬ 
tion.  If  any  sttch  relative  or  other  per¬ 
son  fails  to  submit  the  required  account¬ 
ing  within  a  reasonable  period  of  time 
after  it  is  requested,  no  further  pay¬ 
ments  shall  be  certified  to  him  on  behalf 
of  the  beneficiary  unless  for  good  cause 
shown,  the  default  of  such  rdative  or 
other  person  is  exctised  by  the  Adminis¬ 
tration,  and  the  required  accounting  is 
thereafter  submitted. 

§410.590  Transfer  of  arrumulaled 
benefit  payments. 

A  representative  payee  who  has  con¬ 
served  or  invested  funds  from  payments 
imder  Part  B  of  title  IV  of  the  Act  certi¬ 
fied  to  him  on  behalf  of  a  beneficiary 
shall,  upon  direction  of  the  Administra¬ 
tion,  transfer  any  such  funds  (including 
interest  earned  from  investment  of  such 
funds)  to  a  successor  payee  appointed  by 
the  Administration,  or,  at  the  option  of 
the  Administration,  shall  transfer  such 
funds,  including  interest,  to  the  Admin¬ 
istration  for  recertification  to  a  successor 
payee  or  to  the  beneficiary, 

50.  In  §  410.601,  a  new  paragraph  (e) 
is  added  to  read  as  follows; 

§  410.601  Dotorminationii  of  diHabilily. 
*  •  *  «  • 

(e)  Simultaneous  claims.  The  adjudi¬ 
cation  of  any  claim  imder  this  part  shall 
not  be  delayed  for  the  adjudication  of 
any  other  benefit  claim  by  the  same  in¬ 
dividual  pending  before  the  Administra¬ 
tion. 

51.  Section  410.610  is  amended  by  re¬ 
vising  paragraphs  (b)  and  (h)  and 
adding  new  paragraphs  (k),  (1),  (m), 
and  (n)  to  read  as  follows; 

§  410.610  Adminiotralive  arlions  tliat 
are  initial  determinations. 

•  •  •  *  • 

(b)  Modification  of  the  amount  of 
benefits.  'The  Administration  shall,  under 
the  circumstances  hereafter  stated  in 
this  paragraph,  make  findings,  setting 
forth  the  pertinent  facts  and  conclusions, 
and  an  initial  determination  as  to 
whether; 

( 1 )  ’Tliere  should  be  a  reduction  under 
section  412(b)  (or  section  412(a)  (5) )  of 
the  Act,  and  if  a  reduction  is  to  be  made, 
the  amount  thereof  (see  §  410.515(a) ) ; 
or 

(2)  ’There  has  been  an  overpasrment 
(see  S  410.560)  or  an  underpayment  (see 
S  410.570)  of  benefits  and,  if  so,  the 
amount  thereof,  and  the  adjustmmt  to 
be  made  by  Increasing  or  decreasing  the 


monthly  benefits  to  which  a  beneficiary  is 
entitled  (see  §  410.515(b) ).  and.  in  the 
case  of  an  underpayment  due  a  deceased 
beneficiary,  the  person  to  whom  the 
imderpayment  should  be  paid. 

•  •  •  •  A 

(h)  Failure  to  file  or  prosecute  claim 
under  applicable  State  workmen’s  com¬ 
pensation  law.  The  Administration  shall 
make  findings,  setting  forth  the  perti¬ 
nent  facts  and  conclusions,  and  an  initial 
determination,  as  to  whether  an  indi¬ 
vidual  has  failed  to  file  or  to  prosecute  a 
claim  under  the  applicable  State  work¬ 
men’s  compensation  law  pursuant  to 
§  410.219. 

*  •  «  •  * 

(k)  Waiver  of  adjustment  or  recovery 
of  monthly  benefits.  The  Administration 
shall  make  findings,  setting  forth  the 
pertinent  facts  and  conclusions,  and  an 
initial  determination  as  to  whether  there 
shall  be  no  adjustment  or  recovery  where 
an  overpayment  with  respect  to  an  in¬ 
dividual  has  been  made  (see  S  410.561) . 

(l)  Need  for  representative  payment. 
The  Administration  shall  make  findings 
setting  forth  the  pertinent  facts  and  con¬ 
clusions  and  an  initial  determination  as 
to  whether  representative  payment  shall 
serve  the  interests  of  an  individual  by 
reason  of  his  incapacity  to  manage  his 
benefit  payments  (see  S  410.581) ;  except 
that  findings  as  to  incapacity  with  re¬ 
spect  to  an  individual  under  age  18  or 
with  respect  to  an  individual  adjudged 
legally  incompetent  shall  not  be  con¬ 
sider^  an  initial  determination. 

(m)  Separate  certification  of  payment 
to  dependent.  Where  the  benefit  of  a 
miner  or  of  a  widow  is  increased  (“aug¬ 
mented”)  because  he  or  she  has  a  quali¬ 
fied  dependent  (see  S  410.510(c) ).  and 
it  appears  to  the  Administration  that  it 
would  be  in  the  best  interest  of  any  such 
dependent  to  have  the  amount  of  the 
augmentation  (to  the  extent  attributable 
to  such  dependent)  certified  separately 
to  such  dependent  (see  $  410.511(a))  or 
to  a  representative  payee  on  his  behalf 
(see  S  410.581),  the  Administration  shall 
make  findings,  setting  forth  the  perti¬ 
nent  facts  and  conclusions,  and  an  initial 
determination,  as  to  whether  separate 
payment  of  an  augmented  amount  should 
be  certified  (see  5  410.511(a)). 

(n)  Support  of  parent,  brother,  or 
sister.  The  Administration  shall  make 
findings,  setting  forth  the  pertinent  facts 
and  conclusions,  and  an  initial  determi¬ 
nation,  as  to  whether  a  parent,  brother, 
or  sister,  meets  the  requirements  for 
support  from  the  miner  set  forth  in  the 
pertinent  provisions  of  section  412(a)  (5) 
of  the  Act  and  whether  proof  of  support 
was  submitted  to  the  Administration 
within  the  time  limits  set  forth  in  the 
Act  or  under  the  provisions  described  in 
§  410.214(d>. 

52.  Section  410.615  is  revised  to  read 
as  follows; 

§  410.615  AdminiMlralive  actions  that 

are  not  initial  determinations. 

Administrative  actions  which  shall  not 
be  considered  initial  determinations,  but 
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which  may  receive  administrative  review 
include,  but  are  not  limited  to,  the 
following: 

(a)  The  suspension  of  benefits  pursu¬ 
ant  to  the  criteria  in  section  203(h)(3) 
of  the  Social  Security  Act  (42  U.S.C.  403 
(h)(3)),  pending  investigation  and  de¬ 
termination  of  any  factual  issue  as  to  the 
applicability  of  a  reduction  imder  section 
412(b)  of  the  Act  equivalent  to  the 
amoimt  of  a  deduction  because  of  excess 
earnings  imder  section  203(b)  of  the 
Social  Security  Act  (42  U.S.C.  403(b) ) 
(see  §§  410.515(d)  and  410.530). 

(b)  The  appointment  or  continuance 
of  a  representative  payee  for  and  on  be¬ 
half  of  a  beneficiary  under  Part  B  of 
title  rv  of  the  Act  (see  §  410.581). 

(c)  The  certification  of  any  two  or 
more  individuals  of  the  same  family  for 
joint  payment  of  the  total  benefits  pay¬ 
able  to  such  individuals  (see  §  410.505). 

(d)  The  withholding  by  the  Adminis¬ 
tration  in  any  month,  for  the  purpose  of 
recovering  an  overpayment,  of  less  than 
the  full  amount  of  benefits  otherwise 
payable  in  that  month  (see  §  410.560(c) ). 

(e)  The  authorization  approving  or 
regulating  the  amount  of  the  fee  that 
may  be  charged  or  received  by  a  repre¬ 
sentative  for  services  before  the  Admin¬ 
istration  (see  §  410.686b(e) ). 

(f)  The  disqualification  or  suspension 
of  an  Individual  from  acting  as  a  repre¬ 
sentative  in  a  proceeding  before  the  Ad¬ 
ministration  (see  §  410.688). 

(g)  The  determination  by  the  Admin¬ 
istration  under  the  authority  of  the  Fed¬ 
eral  Cfiaims  Collection  Act  (31  U.8.C. 
951-953)  not  to  compromise  a  claim  for 
overpayment  under  Part  B  of  title  IV  of 
the  Act,  or  not  to  suspend  or  terminate 
collection  of  such  a  claim,  or  the  deter¬ 
mination  to  compromise  such  a  claim,  in¬ 
cluding  the  compromise  amount  and  the 
time  and  manner  of  payment  (see 
§  410.565). 

(h)  Where  the  amount  in  controversy 
Is  less  than  $100,  the  denial  of  a  request 
for  reimbursement  of  medical  expenses 
(see  §  410.240(h) )  which  are  claimed  to 
have  been  incurred  by  the  claimant  in 
establishing  his  claim  for  benefits,  or  the 
approval  of  such  request  for  reimburse¬ 
ment  in  sm  amount  less  than  the  amount 
requested.  (Also  see  §  410.610(j).) 

53.  Section  410.620  is  revised  to  read 
as  follows: 

§  410.620  Notice  of  initial  determina¬ 
tion. 

Written  notice  of  an  initial  determina¬ 
tion  shall  be  mailed  to  the  party  to  the 
determination  at  his  last  known  address, 
except  that  no  such  notice  shall  be  re¬ 
quired  in  the  case  of  a  determination  that 
a  party’s  entitlement  to  benefits  has 
ended  because  of  such  party’s  death  (see 
§  410.610(c)).  If  the  initial  determina¬ 
tion  disallows,  in  whole  or  in  part,  the 
claim  of  a  party,  or  if  the  initial  deter¬ 
mination  is  to  the  effect  that  a  party’s 
entitlement  to  benefits  has  ended,  or  that 
a  reduction  or  adjustment  is  to  be  made 
in  benefits,  the  notice  of  the  determina¬ 
tion  sent  to  the  party  shall  state  the 
specific  reasons  for  the  determination. 


Such  notice  shall  also  inform  the  party 
of  the  right  to  reconsideration  (see  §  410.- 
623).  Where  more  than  the  correct 
amount  of  payment  has  been  made,  see 
§  410.561. 

54.  Section  410.623  is  revised  to  read 
as  follows: 

§  410.623  Reconsideration ;  right  to  re- 
ronsideralion. 

The  Administration  shall  reconsider  an 
initial  determination  if  a  written  request 
for  reconsideration  is  filed,  as  provided 
in  §  410.624,  by  or  for  the  party  to  the 
initial  determination  (see  §  410.610) .  The 
Administration  shall  also  reconsider  an 
initial  determination  if  a  written  request 
for  reconsideration  is  filed,  as  provided 
in  §  410.624,  by  an  individusil  as  a  widow, 
child,  parent,  brother,  sister,  or  repre¬ 
sentative  of  a  decedent’s  estate,  who 
makes  a  showing  in  writing  that  his  or 
her  rights  with  respect  to  benefits,  may 
be  prejudiced  by  such  determination. 

55.  Section  410.628  is  revised  to  read 
as  follows: 

§  410.628  N’olh-e  of  rwonsidcred  deler- 
niinatioii. 

Written  notice  of  the  reconsidered 
determination  shall  be  mailed  to  the  par¬ 
ties  at  their  last  known  addresses.  The 
reconsidered  determination  shall  state 
the  specific  reasons  therefor  and  inform 
the  parties  of  their  right  to  a  hearing  (see 
§410.630). 

56.  Section  410.633  is  revised  to  read  as 
follows: 

§  410.633  Additional  purtic!«  to  the 
hearing. 

’The  following  individuals,  in  addition 
to  those  named  in  §  410.632,  may  also  be 
parties  to  the  hearing.  A  widow,  child, 
parent,  brother,  sister,  or  representative 
of  a  decedent’s  estate,  who  makes  a  show¬ 
ing  in  writing  that  such  individual’s 
rights  with  respect  to  benefits  may  be 
prejudiced  by  any  decision  that  may  be 
made,  may  be  a  party  to  the  hearing. 

57.  Section  410.636  is  revised  to  read 
as  follows: 

§  410.636  Time  and  place  of  hearing. 

The  Administrative  Law  Judge  (for¬ 
merly  called  “hearing  examiner”)  shall 
fix  a  time  and  a  place  within  the  United 
States  for  the  hearing,  written  notice  of 
which,  unless  waived  by  a  party,  shall  be 
mailed  to  the  parties  at  their  last  known 
addresses  or  given  to  them  by  personal 
service,  not  less  than  10  days  prior  to 
such  time.  As  used  in  this  section  and  in 
§  410.647,  the  United  States  means  the 
50  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Virgin  Islands.  Written  notice  of  the  ob¬ 
jections  of  any  party  to  the  time  and 
place  fixed  for  a  hearing  shall  be  filed 
by  the  objecting  party  with  the  Admin¬ 
istrative  Law  Judge  at  the  earliest  prac¬ 
ticable  opportunity  (before  the  time  set 
for  such  hearing) .  Such  notice  shall 
state  the  reasons  for  the  party’s  objec¬ 
tion  and  his  choice  as  to  the  time  and 
place  within  the  United  States  for  the 


hearing.  ’The  Administrative  Law  Judge 
may,  for  g(X)d  cause,  fix  a  new  time 
and/or  place  within  the  United  States 
for  the  hearing. 

58.  Following  §  410.638,  a  new  §  410.639 
is  added  to  read  as  follows: 

§  410.639  Subpenas. 

When  reasonably  necessary  for  the  full 
presentation  of  a  case,  an  Administrative 
Law  Judge  (formerly  called  “hearing  ex¬ 
aminer”)  or  a  member  of  the  Appeals 
Council,  may,  either  upon  his  own  motion 
or  upon  the  request  of  a  party,  issue 
subpenas  for  the  attendance  and  testi¬ 
mony  of  witnesses  and  for  the  production 
of  books,  records,  correspondence,  papers, 
or  other  documents  which  are  relevant 
and  material  to  any  matter  in  issue  at 
the  hearing.  Parties  who  desire  the  issu¬ 
ance  of  a  subpena  shall,  not  less  than 
5  days  prior  to  the  time  fixed  for  the 
hearing,  file  with  the  Administrative  Law 
Judge  or  at  a  district  office  of  the  Admin¬ 
istration  a  written  request  therefor,  des¬ 
ignating  the  witnesses  or  documents  to  be 
produced,  and  describing  the  address  or 
location  thereof  with  sufficient  particu¬ 
larity  to  permit  such  witnesses  or  docu¬ 
ments  to  be  found.  ’The  request  for  a 
subpena  shall  state  the  pertinent  facts 
which  the  party  expects  to  establish  by 
such  witnesses  or  documents  and  whether 
such  facts  could  be  established  by  other 
evidence  without  the  use  of  a  subpena. 
Subpenas,  as  provided  for  above,  shall 
be  issued  in  the  name  of  the  Secretary, 
and  the  Administration  shall  pay  the 
cost  of  the  issuance  and  the  fees  and 
mileage  of  any  witness  so  subpenaed,  as 
provided  in  section  205(d)  of  the  Social 
Security  Act. 

59.  Section  410.645  is  revised  to  read 
as  follows: 

§  410.64S  Joint  hearings. 

When  two  or  more  hearings  are  to  be 
held,  and  the  same  or  substantially  simi¬ 
lar  evidence  is  relevant  and  material  to 
the  matters  in  issue  at  each  such  hear¬ 
ing,  the  Administrative  Law  Judge  (for¬ 
merly  called  “hearing  examiner”)  may 
fix  the  same  time  and  place  for  each 
hearing  and  conduct  all  such  hearings 
jointly.  However,  where  there  is  no  com¬ 
mon  Issue  of  law  or  fact  involved  hi  two 
or  more  hearings  and  any  party  objects 
to  a  joint  hearing,  a  joint  hearing  may 
not  be  held.  Where  joint  hearings  are 
held,  a  single  record  of  the  proceed¬ 
ings  shall  be  made  and  the  evidence 
introduced  in  one  case  may  be  con¬ 
sidered  as  introduced  in  the  others,  and 
a  separate  or  joint  decision  shall  be 
made,  as  appropriate. 

60.  Section  410.647  is  revised  to  read 
as  follows: 

§  410.647  ^'aiver  of  right  to  appear  and 
present  evidence. 

(a)  General.  Any  party  to  a  hearing 
shall  have  the  right  to  appear  before 
the  Administrative  Law  Judge  (formerly 
called  “hearing  examiner”),  personally 
or  by  representative,  and  present  evi¬ 
dence  and  contentions.  If  all  parties  are 
unwilling,  unable,  or  waive  their  right  to 
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appear  before  the  Administrative  Law 
Judge,  personally  or  by  r^resentatlve,  it 
shall  not  be  necessary  for  the  Admin¬ 
istrative  Law  Judge  to  conduct  an  oral 
healing  as  provided  in  S§  410.636  to 
410.646,  inclusive.  A  waiver  of  the  right 
to  appear  and  present  evidence  and  al¬ 
legations  as  to  facts  and  law  shall  be 
made  in  writing  and  filed  with  the  Ad¬ 
ministrative  Law  Judge.  Such  waiver 
may  be  withdrawn  by  a  party  at  any 
time  prior  to  the  mailing  of  notice  of  the 
decision  in  the  case.  Even  though  all  of 
the  parties  have  filed  a  waiver  of  the 
right  to  appear  and  present  evidence 
and  contentions  at  a  hearing  before  the 
Administrative  Law  Judge,  the  Admin¬ 
istrative  Law  Judge  may,  nevertheless, 
give  notice  of  a  time  and  place  and  con¬ 
duct  a  hearing  as  provided  in  S§  410.636 
to  410.646,  Inclusive,  if  he  believes  that 
the  personal  appearance  and  testimony 
of  the  party  or  parties  would  assist  him 
to  ascertain  the  facts  in  issue  in  the 
case. 

fb)  Record  as  basis  for  decision.  Where 
all  of  the  parties  have  waived  their  right 
to  appear  in  person  or  through  a  repre¬ 
sentative  and  the  Administrative  Law 
Judge  does  not  schedule  an  oral  hearing, 
the  decision  shall  be  based  on  the  record. 
Where  a  party  residing  outside  the 
United  States  at  a  place  not  readily  ac¬ 
cessible  to  the  United  States  does  not 
indicate  that  he  wishes  to  appear  in  per¬ 
son  or  through  a  representative  before  an 
Administrative  Law  Judge,  and  there  are 
no  other  parties  to  the  hearing  who  wish 
to  appear,  the  Administrative  Law  Judge 
may  decide  the  case  on  the  record.  In  any 
case  where  the  decision  is  to  be  based  on 
the  record,  the  Administrative  Law  Judge 
shall  make  a  record  of  the  relevant  writ¬ 
ten  evidence,  including  applications, 
written  statements,  certificates,  affi¬ 
davits,  reports,  and  other  documents 
which  were  considered  in  connection  with 
the  initial  determination  and  reconsider¬ 
ation,  and  whatever  additional  relevant 
and  material  evidence  the  party  or 
parties  may  present  in  writing  for  con¬ 
sideration  by  the  Administrative  Law 
Judge.  Such  documents  shall  be  consid¬ 
ered  as  all  of  the  evidence  in  the  case. 

61.  In  §  410.650,  paragraph  (b)  is  re¬ 
vised  to  read  as  follows; 

§  410.630  DiMmiK^al  for  rauM*. 

The  Administrative  Law  Judge  (for¬ 
merly  called  “hearing  examiner”)  may, 
on  his  own  motion,  dismiss  a  hearing 
request,  either  entirely  or  as  to  any 
stated  issue,  under  any  6f  the  following 
circumstances: 

4>  *  «  •  * 

(b)  No  right  to  hearing.  Where  the 
party  requesting  a  hearing  is  not  a 
proper  party  under  §  410.632  or  §  410.633 
or  does  not  otherwise  have  a  right  to  a 
hearing  under  §  410.630.  This  would  in¬ 
clude,  but  is  not  limited  to,  an  individ¬ 
ual  claiming  as  a  representative  payee 
appointed  pursuant  to  $  410.581  (see 
§410.615). 

•  *  •  •  • 

62.  Section  410.655  is  revised  to  read 
as  follows : 


§  410.655  Effect  of  Administrative  Law 
Judge's  decision. 

The  decision  of  the  Administrative 
Law  Judge  (formerly  called  “hearing  ex¬ 
aminer”)  provided  for  in  §  410.654,  shall 
be  final  and  binding  upon  all  parties  to 
the  hearing  imless  it  is  reviewed  by  the 
Appeals  Council  (see  §9  410.663-410.665) 
or  unless  it  is  revised  in  accordance  with 
§  410.671.  If  a  party’s  request  for  review 
of  the  Administrative  Law  Judge’s  deci¬ 
sion  is  denied  (see  9  410.662)  or  is  dis¬ 
missed  (see  9  410.667) ,  such  decision  shall 
be  final  and  binding  upon  all  parties  to 
the  hearing  unless  a  civil  action  is  filed  in 
a  district  court  of  the  United  States,  as 
provided  in  section  205(g)  of  the  Social 
Security  Act,  as  incorporated  by  section 
413(b)  of  the  Act  (see  9  410.670a),  or 
unless  the  decision  is  revised  in  accord¬ 
ance  with  9  410.671. 

63.  Section  410.666  is  revised  to  read 
as  follows : 

§  410.666  Effect  of  .Appeals  Council'tt 
de<‘itiiun  or  refusal  to  review. 

The  Appeals  Council  may  deny  a 
party’s  request  for  review  or  it  may  grant 
review  and  either  affirm  or  reverse  the 
Administrative  Law  Judge’s  decision.  The 
decision  of  the  Appeals  Council,  or  the 
decision  of  the  Administrative  Law  Judge 
where  the  request  for  review  of  such  de¬ 
cision  is  denied  (see  §  410.662),  shall  be 
final  and  binding  upon  all  parties  to  the 
hearing  unless  a  civil  action  is  filed  in  a 
district  court  of  the  United  States  under 
the  provisions  of  section  205(g)  of  the 
Social  Security  Act,  as  incorporated  by 
section  413(b)  of  the  Act  (see  9  410.670a), 
or  unless  the  decision  is  revised  under 
the  provisions  described  in  9  410.671. 

64.  Section  410.669  is  revised  to  read 
as  follows: 

§  110.66*)  ExioiiHioii  of  time  to  re<Iue^l 
liciiriiig  or  review  or  begin  civil 
action. 

(a)  General.  Any  party  to  a  recon¬ 
sidered  determination,  a  decision  of  an 
Administrative  Law  Judge  (formerly 
called  “hearing  examiner”) ,  or  a  decision 
of  the  Appeals  Council  (resulting  from 
an  initial  determination  as  described  in 
9  410.610) ,  may  petition  for  an  extension 
of  time  for  filing  a  request  for  hearing 
or  review  or  for  commencing  a  civil  ac¬ 
tion  in  a  district  court  of  the  United 
States,  although  the  time  for  filing  such 
request  or  commencing  such  action  (see 
§§  410.631  and  410.661  smd  section  205(g) 
of  the  Social  Security  Act  as  incor¬ 
porated  by  section  413(b)  of  the  Act), 
has  passed.  If  an  extension  of  the  time 
fixed  by  9  410.631  for  requesting  a  hear¬ 
ing  before  an  Administrative  Law  Judge 
is  sought,  the  petition  may  be  filed  with 
an  Administrative  Law  Judge.  In  any 
other  case,  the  petition  shall  be  filed  with 
the  Appeals  Council.  ’The  petition  shall 
be  in  writing  and  shall  state  the  reasons 
why  the  request  or  action  was  not  filed 
within  the  required  time.  For  good  cause 
shown,  an  Administrative  Law  Judge  or 
the  Appeals  Council,  as  the  case  may  be, 
may  extend  the  time  for  filing  such  re¬ 
quest  or  action. 


(b)  Where  civil  action  commenced 
against  wrong  defendant.  If  a  party  to  a 
decision  of  the  Appeals  Council,  or  to  a 
decision  of  the  Administrative  Law 
Judge  where  the  request  for  review 
of  such  decision  is  denied  (see 
§410.662),  timely  commences  a  civil 
action  in  a  district  court  as  provided 
by  section  205(g)  of  the  Social 
Security  Act  as  Incorporated  by  sec¬ 
tion  413(b)  of  the  Act,  but  names  as 
defendant  the  United  States  or  any 
agency,  officer,  or  employee  thereof  in¬ 
stead  of  the  Secretary  either  by  name 
or  by  official  title,  and  causes  process 
to  be  served  in  such  action  as  required 
by  the  Federal  Rules  of  Civil  Procedure, 
the  Administration  shall  mail  notice  to 
such  party  that  he  has  named  the  in¬ 
correct  defendant  in  such  action;  and 
the  time  within  which  such  party  may 
commence  the  civil  action  pursuant  to 
section  205(g)  of  the  Social  Security 
Act  against  the  Secretary  shall  be 
deemed  to  be  extended  to  and  including 
the  60th  day  following  the  date  of 
mailing  of  such  notice. 

65.  Section  410.670a  is  revised  to  read 
as  follows: 

§  410.670a  Judicial  review. 

A  civil  action  may  be  commenced  in  a 
district  court  of  the  United  States  with 
respect  to  a  decision  of  the  Appeals 
Council,  or  to  a  decision  of  the  Admin¬ 
istrative  Law  Judge  (formerly  called 
“hearing  examiner”)  where  the  request 
for  review  of  such  decision  is  denied  by 
the  Api>eals  Council,  as  provided  in  sec¬ 
tion  205  (g)  and  (h)  of  the  Social  Se¬ 
curity  Act,  as  incorporated  by  section 
413(b)  of  the  Act. 

66.  Following  §  410.670a,  a  new 
9  410.670b  is  added  to  read  as  follows: 

§  410.670b  Interim  provision  for  ibe  ad- 
judiraliun  of  certain  claims  filed  prior 
to  May  19,  1972. 

(a)  General.  Section  6  of  the  Black 
Lung  Benefits  Act  of  1972  added  a  sec¬ 
tion  431  to  title  IV  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969 
which  requires  the  Secretary  to  review, 
under  the  terms  of  the  1972  amendments, 
all  claims  for  benefits  which  were  filed 
prior  to  May  19,  1972  (the  date  of  en¬ 
actment  of  the  1972  amendments),  and 
which  were  either  pending  before  the 
Administration  on  that  date,  or  which 
had  been  previously  disallowed.  There¬ 
fore.  notwithstanding  any  other  provi¬ 
sion  of  this  subpart,  and  in  keeping  with 
the  objective  of  providing  for  effective 
and  expeditious  processing  of  the  large 
backlog  of  claims  that  have  to  be  re¬ 
examined  under  the  1972  amendments, 
all  such  claims  for  benefits  will  be 
adjudicated  under  the  terms  of  the 
amended  Act  in  accordance  with  this 
section. 

(b)  Cases  remanded  by  the  Federal 
courts.  (1)  Those  claims  described  in 
paragraph  (a)  of  this  section  which  are 
remanded  to  the  Secretary  by  the  Fed¬ 
eral  courts  are  reviewed  in  the  Bureau  of 
Hearings  and  Appeals. 

(2)  A  decision  will  be  rendered  by  an 
Administrative  Law  Judge  (formerly 
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called  “hearing  exsuniner’’)  in  all  such 
claims  which  can  be  allowed  imder  the 
1972  amendments  on  the  evidence  then 
of  record.  Such  decision  shall  be  con¬ 
sidered  the  Administrative  Law  Judge’s 
decision  referred  to  in  {  410.654,  and  a 
party  to  the  decision  may  request  review 
thereof  by  the  Appeals  Council  in  ac¬ 
cordance  with  §S  410.660  and  410.661. 

(3)  A  copy  of  such  Administrative 
Law  Judge’s  decision  shall  be  mailed  to 
such  party  at  his  last  known  address. 
The  date  of  mailing  of  such  decision  will 
replace  the  date  of  any  prior  notice  of 
an  initial  determination  for  purposes  of 
S  410.672. 

(4)  Those  claims  described  in  para¬ 
graph  (a)  of  this  section  which  are  re¬ 
manded  to  the  Secretary  by  the  Federal 
courts  and  which  cannot  be  allowed  in 
the  Bureau  of  Hearings  and  Appeals  im¬ 
der  the  1972  amendments  cm  the  evidence 
then  of  record,  shall  be  remanded  to  the 
Administration’s  Bureau  of  Eiisability  In¬ 
surance  for  a  new  determination. 

(c)  Claims  pending  in  the  Bureau  of 
Hearings  and  Appeals.  (1)  Those  claims 
described  in  paragraph  (a)  of  this  sec¬ 
tion  which  are  pending  before  an  Ad¬ 
ministrative  Law  Judge  or  the  Appeals 
Council  and  which  can  be  allowed  under 
the  1072  amendments  on  the  evidence 
then  of  record  will  be  decided  by  an 
Administrative  Law  Judge  or  the  Appeals 
Council,  and  this  decision  will  constitute 
the  decision  referred  to  in  §  410.654  or 
S  410.665(c). 

(2)  A  copy  of  such  Administrative 
Law  Judge’s  decision  shall  be  mailed  to 
such  party  at  his  last  known  address. 
The  date  of  mailing  of  such  decision  will 
replace  the  date  of  any  prior  notice  of  an 
initial  determination  for  purposes  of 
S  410.672.  Such  claims  pending  before  an 
Administrative  Law  Judge  or  the  Appeals 
Council  which  cannot  be  allowed  under 
the  1972  amendments  on  the  evidence 
then  of  record  shall  be  remanded  to  the 
Administration’s  Bureau  of  Disability 
Insurance  for  a  new  determination. 

(d)  Claims  pending  in,  or  remanded 
to,  the  Bureau  of  Disability  Insurance. 
(1)  Those  claims  described  in  paragraph 
(a)  of  this  section  in  which  no  timely 
request  for  hearing  has  been  filed,  or  in 
which  an  Administrative  Law  Judge  or 
the  Appeals  Council  has  previously  ren¬ 


dered  or  afiOrmed  a  decision  of  disallow¬ 
ance,  or  which  have  been  remanded  by 
the  Bureau  of  Hearings  and  Appeals  in 
accordance  with  psu-agraph  (b)  or  (c)  of 
this  section,  shall  be  reviewed  in  the 
Bureau  of  Disability  Insurance  and  a 
new  determinaticm  made. 

(2)  Written  notice  of  such  determina¬ 
tion  shall  be  mailed  to  the  party  at  his 
last  known  address.  If  such  new  deter¬ 
mination  is  adverse  to  the  party  in  whole 
or  in  part,  the  notice  shall  explain  the 
basis  for  the  determination.  It  shall  also 
advise  the  party  of  his  right  to  request 
further  consideration  of  the  determina¬ 
tion  by  the  Bureau  of  Disability  Insur¬ 
ance  if  he  has  additional  evidence  or 
contentions  as  to  fact  or  law  to  submit. 
The  effective  date  of  such  notice  shall 
be  a  date  30  days  later  than  the  date  of 
mailing  and  shall  be  expressly  indicated 
in  such  notice. 

(3)  Before  this  effective  date,  the 
party  may  request  further  consideration 
of  the  determination  by  the  Bureau  of 
Disability  Insurance  if  he  has  additional 
evidence  or  contentions  as  to  fact  or  law 
to  submit.  If  such  further  consideration 
is  requested  timely,  the  new  determina¬ 
tion  referred  to  in  subparagraph  (1)  of 
this  paragraph  shall  not  go  into  effect. 
Rather,  his  claim  will  be  further  con¬ 
sidered  as  requested  and  a  further  deter- 
minaticHi  made.  Written  notice  of  the 
latter  determination  will  be  mailed  to 
the  party  at  his  last  known  address.  If 
this  determination  is  adverse  to  the 
party  in  whole  or  in  part,  the  notice  shall 
explain  the  basis  for  the  determination. 
The  effective  date  of  such  notice  shall  be 
the  date  of  mailing. 

(4)  The  effective  date  of  the  deter¬ 
mination  referred  to  in  subparagraph 
(2)  or  (3)  of  this  paragraph  shall  re¬ 
place  the  date  of  any  prior  notice  of  an 
initial  determination  for  purposes  of 
§  410.672. 

(5)  A  determination  made  as  provided 
in  subparagraph  (1)  or  (3)  of  this  para¬ 
graph  shall  final  and  binding  upon 
all  parties  to  such  determination  unless 
a  hearing  is  requested  within  6  months 
of  the  effective  date  of  the  notice  of  the 
determination,  except  where  a  previ¬ 
ously  filed  hearing  request  or  request  for 
review  by  the  Appeals  Coxmcil  or  by  a 
court  is  still  pending,  in  which  case  the 
claim  will  be  referred  to  an  Adminis¬ 
trative  Law  Judge  for  a  hearing. 


(6)  ’Those  claims  described  in  para- 
graidi  (a)  of  this  section  in  which  no 
initial  determination  has  been  made 
shall  be  adjudicated  under  the  1972 
amendments  in  accordance  with  the 
other  provisions  of  this  part. 

§  410.683a  [Reserved] 

67.  Following  S  410.683,  reservation  is 
made  for  a  future  S  410.683a  and  a  new 
S  410.683b  is  added  to  read  as  follows: 

§  410.683b  Transfer  or  assignment. 

The  Administratirai  shall  not  certify 
any  amoimt  for  payment  to  an  assignee 
or  transferee  of  the  person  entitled  to 
such  payment  under  the  Act,  nor  shall 
the  Administration  certify  such  amount 
for  payment  to  any  person  claiming  such 
payment  by  virtue  of  an  execution,  levy, 
attachment,  garnishment,  or  other  legal 
process  or  by  virtue  of  any  bankruptcy 
or  Insolvency  proceeding  against  or 
affecting  the  person  oititled  to  the  pay¬ 
ment  under  the  Act. 

68.  Sectimi  410.686  is  revised  to  read 
as  follows: 

§  410.686  Authority  of  representative. 

A  representative,  appointed  and  quali¬ 
fied  as  provided  in  SS  410.684  and 
410.685,  may  make  or  give,  on  behalf  of 
the  party  he  represents,  any  request  or 
notice  relative  to  any  proceeding  before 
the  Administration  under  Part  B  of  title 
IV  of  the  Act,  including  reconsideration, 
hearing  and  review,  except  that  such 
representative  may  not  execute  a  claim 
for  benefits,  unless  he  is  a  person  desig¬ 
nated  in  S  410.222  as  authorized  to  exe¬ 
cute  a  claim.  A  representative  shall  be 
entitled  to  present  or  elicit  evidence  and 
allegations  as  to  facts  and  law  in  any 
proceeding  affecting  the  party  he  repre¬ 
sents  and  to  obtain  information  with  re¬ 
spect  to  the  claim  of  such  party  to  the 
same  extent  as  such  party.  Notice  to  any 
party  of  any  administrative  action, 
determination,  or  decision,  or  request  to 
any  pcu'ty  for  the  production  of  evidence 
may  be  sent  to  the  representative  of  such 
party,  and  such  notice  or  request  shall 
have  the  same  force  and  effect  as  if  it 
had  been  sent  to  the  party  represented. 
(For  fees  to  representatives  for  services 
performed  before  the  Administration  for 
an  individual,  see  S  410.686b.) 

[FR  Doc.72-16733  FUed  9-28-72;8:63  am] 
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